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Court of Common Pleas.—Philadelphia County. 
Saturday, December 13, 1851. 
COMMONWEALTH ex rel. SCHOFIELD ». HAMILTON. 


Construction given to the 17th section of the Act of April 15, 1834. If one of 
two nominces die, the commissioners are not bound to appoint the survivor. 
The mere submission of the names of persons, without offering a bond, &c., 
is not a compliance with the requirements of the act, 


Auuison, J.—The facts set forth in the suggestion of the 
Relator are briefly as follows : 

On the 17th day of March, 1851, James Hutchinson, the 
Assessor of Locust Ward, in the city of Philadelphia, returned 
to the Commissioners of the county of Philadelphia, the names 
of James Hickey and Lane Schofield, as suitable persons 
to collect the State and County taxes of said Ward, for the year 
1851. On the 27th day of April, James Hickey died ; and on 
the 17th day of June following, the Relator applied to the 
County Commissioners to appoint him under the return of the 
Assessor ; at the same time, submitting the names of several 
persons whom he offered as his sureties. The Relator charges, 
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that no notice was taken of his application, and that upon the 
830th day of June last, the County Commissioners appointed one 
Charles Hamilton, collector of the aforesaid taxes; which ap- 
pointment is complained of as illegal, and in contravention of 
the rights of the Relator. 

The answer of the Respondent admits the truth of the mate 
rial facts set forth in the suggestion of the Relator, but denies 
the illegality of the appointment of Charles Hamilton, for the 
following reasons. 

First. That the death of James Hickey deprived the County 
Commissioners of the power of making a selection, from “ two 
respectable citizens of the Ward,”’ as contemplated by the act 
of Assembly. , 

Second. ‘That James Hickey had been collector of State and 
County taxes for the Locust Ward for the year 18 50; and at 
the time of his decease, had in his possession, ang not accounted 
for, over $4000, received by him on said tax duplicate; and 
charging in direct terms, that said Hickey was a defaulting 
collec tor. 

Third. That Lane Schofield was one of the sureties of 
Hickey for the year 1850; and had neither paid, nor offered 
to pay, the amount for which his principal was in default; and 
that he had received from Hickey, about $3,600 of the moneys 
collected for taxes of said Ward, and hed i invested the same in 
Texas loan, for his own, or for the joint benefit of himself and 
Hickey. 

It is also alleged, that Lane Schofield did not in person apply 
for said appointment, and that no persons had at any time ten- 
dered themselves as sureties for him as such collector. 

To the answer of Nespondent, the Relator enters a general 
demurrer. 

The 17th section of the act of the 15th of April, 1854, re- 
quires every Assessor, on or before the day of appeal in every 
year, to return-the names of two respectable citizens of his 
Ward, to the Commissioners, one of whom shall be appointed 
collector of taxes, &e. 

A careful consideration of this section of the law, compared 
and contrasted with those which precede and follow it, has led 
the Court to the conclusion, that the return of the Assessor, as 
therein directed, is intended to be strictly in aid of the Commis- 
sioners in the appointment of a collector of taxes; and that the 
submission to them of the names of two respectable citizens of 
the Ward, looked to an ulterior result of admitted importance, 
the selection of a person qualified to collect the revenues of the 
county ; and that the Commissioners, if they are to be restrict- 
ed by the return of the Assessor, are entitled to have before 
them at the time of making their appointment, two respectable 
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citizens of the Ward, possessed of all the requisite qualifications 
for the office; the Act clearly contemplates an election by the 
Commissioners, between the nominees of the Assessor, and 
therefore, if the persons returned, or either of them, are want- 
ing in the proper moral, or educational qualifications, or die, or 
become physically or mentally disabled, whereby the Commis- 
sioners are deprived of the power of making a selection, the re- 
turn becomes nugatory, and the appointment of a collector, is 
thrown entirely upon the will and discretion of the County 
Commissioners. 

The Supreme Court have fully affirmed this doctrine, in Com- 
monwealth vs. Perkins, 7 Barr, 42. It is there held that where 
the return of the Assessor has been properly made, they must 
judge and determine between the relative merits of the two 
persons returned. And if persons altogether unfit, or disqual- 
ified by being defaulters, should be returned, the Commissioners 
would not be bound to appoint either of them. 

In the case of the Commonwealth vs. Brown, Ist 8. & R. 
382, it was held, that one of the two persons returned being 
destitute of the proper legal qualifications, and the requirements 
of the law not having been answered in the nominees of the 
Assessor, the return was not binding upon the Commissioners. 
We can see but little difference, looking to the reason and spirit 
of the law for our guide, between a defect existing at the time 
of the return, and one arising subsequent thereto, and before 
appomtment. 

If we are right in the construction thus given to the law, it 
follows: that the action of the Commissioners ought not to be 
interfered with by this Court. But there are other reasons 
which operate in the determination of the question before us. 

That James Hickey was a defaulting collector at the time of 
his death, and that Lane Schofield, who was one of his sureties 
for 1850, had not paid the amount for which he was in default, 
or any part of it, is before us as admitted facts. 

Hickey was, therefore, clearly incligible; an insurmountable 
barrier was in the way of his selection, had the Commissioners 
desired to reappoint him; and this, when considered in connec- 
tion with what by the pleadings is also admitted to be true, that 
Schofield was a party to the official bond for 1850, and there- 
fore equally bound with his principal for the amount of the tax 
duplicate for that year, and that a portion of the taxes collected 
by Hickey had been invested by Schofield in a hazardous spec- 
ulation, leaves no room for doubt in the mind of the Court.— 
We believe the appointment of Hamilton was the exercise of a 
sound discretion, justified by the circumstances under which it 
was made, and in entire accordance with the laws of the land. 

We are also inclined to the opinion, that a mere submission 
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of the names of persons offered as sureties for the collection of 
taxes, without proffer of bond with surety, or bond with mort- 
gage of real estate, or evidence of real estate possessed by the 
applicant, as is required by the law on this point, can in no 
proper sense be construed to be a compliance with the require- 
ments of the several acts of Assembly in relation thereto. And 
that the Commissioners might for this reason, had none other 
existed, have declined to appoint the Relator. Judgment ft 


the Respondent. 


District Court —Philidelphia County. 
Motion to take off Non-suit. 
NEWALL cv. JENKINS. 


In an action in the case in the nature of conspiracy, on the gronnd of malicious 

prosecution, all the facts necessary in an ordinary action for malicious 
rosecution must be shown; and the finding o and Jury ‘“‘ignoramus 

ecut tbe sl 1 the finding of the Grand J £ us” 


is not enough to entitle the plaintiff to a verdict. 


Opinion per Suanswoop, P. J.—This was in form an action 
on the case in the nature of conspiracy, against the prosecutor, 
alderman and constable; on the ground of a malicious prosecu- 
tion. It may be admitted that an actual conspiracy need not 
be proved, that the gist of the action is the injury and that a 
verdict could have beer passed against one, though the other 
two may be acquitted. Still all the facts necessary in an ordi- 
nary action for malicious prosecution, must be shown here.— 
Now there was no evidence, as we think, of the want of proba- 
blecause. Indeed, there was no evidence of what the charge was, 
except as it appeared by the transcript of the alderman, that it 
was the charge of an assault. To prove that the day before 
the charge was preferred, an interview took place between the 
plaintiff and the prosecutor, in which there was nothing like an 
assault, was to prove nothing. The only matter which has 
produced a doubt, was the finding of the Grand Jury, who 
ignored the bill and ordered the proseeutor to pay the costs, 
and the dictum of Judge Coulter in 9 Barr, 138, that that of 
itself is enough to throw the onus on the other side. We do 
not feel prepared to act upon that principle, until it shall have 
been authoritively decided by the Supreme Court, contrary as 
it is to the repeated decisions of our predecessors in this Court, 
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and to the case of Byrn vs. Moore (5 Taunt. 187,) when in an 
action for maliciously indicting for an assault, the plaintiff gave 
no other evidence than the bill returned “not found,’ and was 
thereupon “non-suited,” the Court refused to set aside the 
non-suit. We think with one of the Judges in that case, that 
it would be a very mischievous precedent if the action could be 
supported on this evidence. ‘The finding of the jury was, after 
all, nothing but the opinion of twelve or more men, and as we cer- 
tainly have never held, that a true bill was evidence enough of 
probable cause, to rebut the evidence of want of it, given by 
the plaintiff on the ignoramus and order to pay the cost, should 
be allowed no greater effect. It would have been easy for the 
plaintiff to have shown what the defendant’s story was before 
the magistrate. It would be exceedingly dangerous to increase 
the risks to which prosecutors are subject, by allowing a plain- 
tiff to include the alderman and constable, and then rely on the 
finding of the Grand Jury as enough. Even where the plain- 
tiff gives evidence of actual malice and shows that the prosecu- 
tor abandoned the prosecution, there must still be some evidence 
of want of probable cause, Me!don vs. Berry, (1 Camp. 203.) 
Motion dismissed. 


Court of Common Pleas.—Philadelphia County. 


January 10, 1852.—On Appeal from the Register. 
MALONEY’S ESTATE. 


The Court will not discharge an administrator regularly appointed, upon the 
suggestion of a party who was privy to the appointment, that the adminis- 
trator is indebted to the estate, which is denied by the administrator. The 
proper remedy is to surcharge the administrator’s account in the Orphans’ 


Court. 


Appeal to the Register’s Court from the decision of the Reg- 
ister refusing to discharge Joshua Maloney from the Adminis- 
tratorship. 

Opinion per Tuompson, P. J.—There is no doubt that the 
Register acted properly in the appointment of Joshua Maloney 
and Charles Thomas as administrators in this case. Joshua 
was the eldest son, and all the heirs of James Maloney who 
were of age at the time, united in renouncing the administration, 
cn condition that letters should be granted to Joshua Maloney 














342 AMERICAN LAW JOURNAL. 


[Appeal from the Register. ] 


and Charles Thomas. The appellant was also present when the 
appointment was made, and did not abject to it. 

The Register was bound to respect the nomination of the 
heirs and next of kin of the Cecedent, by appointing their nom- 
inees, against whom no objection was made by any one, and 
who were apparently the persons indicated by the law as those 
most proper to receive the appointment. 

The administrators thus appointed gave the required security 
for the faithful discharge of their duties, and went on in the 
performance of them, until nearly a year after their appoint- 
ment, when the appellant discovered that Joshua Maloney, one 
of the administrators, denied that he was indebted to the estate 
for the rent of a farm which he had occupied during the life- 
time of his father. 

The appellant then applied to the Register by petition, pray- 
ing that Joshua Maloney should be discharged from the admin- 
istration, which prayer the Register, after citing the parties 
before him and hearing them, refused to grant. 

From this decision of the Register the present appeal is taken. 

The ground of exception to the decision of the Register is, 
that Joshua Maloney is a party litigant in opposition to the 
other heirs, and consequently not a proper person to be eutrust- 
ed with the administration. 

The parties to the appeal have respectively taken testimony, 
the appellant for the purpose of proving that Joshua is indebted 
to his father’s estate for rent—and the appellee to establish the 
position assumed by him, that there is no such indebtedness, 
inasmuch as the farm, for the rent of which the said debt is 
alleged to be due, was occupied by him by the permission of his 
father, free of rent. 

If we are expected to decide any thing in regard to the merits 
of the case, as disclosed by the depositions, we must say that 
the weight of the evidence seems to be with the appellee, and 
that the alleged indebtedness is not fully established. 

The question, however, is whether the Register’s Court ought, 
for the reasons alleged, to discharge an administrator regularly 
and properly appointed by the express request of the next of 
kin, upon the suggestion of a party who at least was privy to 
the appointment—when the parties at whose request he was ap- 
pointed, are satisfied with his continuance in the administration. 

This appiclation, to say the least, does not come with a very 
good grace from the appellant, who was cognizant of the ap- 
pointment when made, and who was present when the adminis- 
tration bond was given; and we should be indisposed to listen 
to the application at all under the circumstances, but for the 
suggestion that unless the appellee is dismissed by this Court 
from the administration, there is no means of testing the fact 
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of his indebtedness, or of recovering from him if the claim could 
be established. 

If this were the state of the case, we should hesitate before 
we decided against the application, but after a careful examina- 
tion of ihe authorities cited, we think that the proper remedy 
can be applied to this case, under the authority of the Orphan’s 
Court. 

Since the appeal taken in this case, the administrators have 
filed a joint account. 

It is well settled that if an administrator neglect or refuse to 
return a debt _ by himself, his aecount can be surcharged in 
the Orphans " Court, and his sureties will be liable.-—Piper’s 
Estate, 3 Harris, 538. 

So too an administrator, residing within the jurisdiction of 
the Court, may be held liable for a debt, not inventoried, though 
it may have been received by his co-administrator, who has re- 
moved from the State.—Myers vs. Fretz, 4 Watts 347. 

This isupon the principle that as to claimants, the joint ad- 
ministrators are equally responsible for each others acts and 
omissions. 

In Beekley’s Appeal, 3 Barr 425, one of two joint adminis- 
trators owed a note to the estate; they entered in the joint 
bonds and filed a joint inventory—in which the note was not 
included. ‘The note came into the hands of the co-administra- 
tor, and was held by him until the maker of it became insolvent. 
A separate account was then filed by the administrator who had 
thus had possession of the note—and it was sought to surcharge 
him with the amount of it, and the court below held that he was 
liable. In deciding the case in the Supreme Court, the C. J. 
ina per curiain, holds this strong language—*‘ That the apellant 
would have been bound for this debt in an action on the admin- 
istration bond is not doubted. It was assets in the hands of 
his colleague who was solvent at the date of the bond, and as it 
was not applied to hin, all, including the sureties, are answer- 
able for it.” Why then, should not the appellant be bound to 
account for his colleague in the Orphan’s Court?’ The result 
must be the same,” and further adds, “ for this reason it is 
perhaps, that the pr: actice is to charge an administrator in his 
account with ovenmthina for which he would eventually be bound. 

If then a co-admnistrator is answerable for his colleague, and 
bound to account for whatever assets may be in his hands, why 
may they not be surharged in a joint account with a debt due 
by one of them as well as in a separate account filed by the 
party who does not owe the debt? The property of such a 
surcharge is certainly as manifest in the former case as in the 
latter. And if they are in all stages of their administration 
answerable for cach other, why, in the language of the C. J. in 
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the case last referred to, should not the joint administrators in 
this case be held liable in the Orphans’ Court for the debt al- 
leged to be due by one of them? I can imagine no sufficient 
answer to this question. For if the principle is correct that 
they are responsible for each other, then this responsibility can 
be rendered available in the Orphans’ Court, under the ordinary 
practice. 

The difficulty which seemed to be involved in the case arose 
probably from not distinguishing between the liabilities of joint 
executors and joint administrators. The former, who give no 
security, are each liable only for the assets which come into 
his hands—but it is otherwise with joint administrators. They 
enter into joint bonds and file a jocnt inventory. The condition 
of their bond is that they shall make or cause to be made a true 
and perfect inventory, and further that they will well and truly 
administer, kc. They are, in the first place, responsible for 
each other as principels—and their sureties are bound that they, 
as principals, will faithfully administer—without regard to 
which of them receives or disburses the assets. These prinei- 
ples are perfectly well established—Boyd vs. Boyd, 1 Watts, 
367. And from them we think that there would be no diffi- 
culty in surcharging the joint account filed in this case with the 
debt in question, if found to be due, which would be the ques- 
tion for the auditor to decide or to report an issue to try. With 
these views of the case we must aflirm the decision of the Reg- 
ister. Register’s decision aflirmed. 


District Court.—Philadelphia County. 
HOPKINS +. LUDLOW. 
Lule for Judgin nt.—December. 1851. 


The pendency of an action for the same cause between the same partics in a 
Court of a sister State, at the same time, will prevent a judgment here, unti' 


the discontinuance of the prior suit. 


Opinion per Suarswoop, P. J.—The affidavit set up the 
pendency of an action for the same cause, between the same 
parties in a Court of asister State. It was before the decision 
of Mills vs. Duycee, which settled the conclusive efiect of a 
judgment, that the case in 9 Johns. 221, was decided, and that 
case seems to have been followed without adverting to the dis- 
tinction between sister States and foreign States. And though 
it is expressly said by the Chief Justice in 2 W. & S. 133, that 
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the States of the Union, are in this respect foreign States, yet 
that is but a dictum, entitled to great respect, but not to be im- 
plicitely followed. As to the case in 12 Johns. 99, in which the 
same rule was applied to a suit pending in the Circuit Court of 
the United States, it is inapplicable for the judgments and pro- 
ceedings in the Federal Courts, if indeed they ought to be con- 
sidered foreign proceedings, are certainly not within the clause 
of the Constitution applicable to the case in hand. That clause, 
(Article 4, Section 1,) is by no means restricted to the case of 
judgments. ‘ Full faith and credit shall be given in each State 
to the public acts, records, and judicial proceedings of every 
other State.’’ And the act of Congress of May 26th, 1790, 
enacts in pursuance of the power vested in Congress by the 
same section, that ‘the said records and judicial proceedings, 
authenticated as aforesaid, shall have such faith and credit given 
to them in every Court within the United States, as they have 
by law or usage in the courts of the State from whence the said 
records are or shall be taken.” Is there any reason why a man 
should be harassed by two or more suits, for the same cause of 
action against him at the same time? Perhaps the original 
rule as tof foreign proceedings may be sustained on the evonnd 
of policy; but these grounds fail together in their application 
to the case of one of the States of the Union. Nor is it any 
hardship, as if he discontinues the prior suit at any time before 
plea pleaded, he will be in time. tule discharged. 


District Court.—Philadelphia County. 


Sei. fa. on a Mechanics’ Lien.—Owner’s Liability for Con- 
tractor. December 27, 1851. 
CATTANACH v. INGERSOLL 
In a Scire facias on a mechanics’ lien against the owner of the building, and 





the contractor, for work done, the bargain between the plaintiff and the con- 
tractor as to the price to be paid is evidence against the owner of the building. 
It seems su hi owner may show that the price ag reed to be paid, was too high, 
beyond the fair market value at the time—that the contractor had been eare- 


less of the owners’ interests—has made an improvident aud unjust bargain; 

or that the contractor had not done as well for him as he would probably 

have done for himself. 

This was an act tion by seire facias, on a mechanic’s lien 
against the owner or reputed owner and contractor. On the 
trial, the contract between the owner and contractor having been 
given in evidence, by which it appeared that the ec tractor had 
undertaken to mi ake such contracts in his own name and not to 
make liable the owner, the plaintiff offered to give evidence of 
his bargain with the contractor, as to the price he was to be 
paid. The defendant (owner) objected that he was not liable 
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in this form of action for such price, that plaintiff could only 
recover here, on a quantum valebat, what he could show that 
the alleged work was fairly worth. The Judge admitted the 
evidence, and on a motion for a new trial, the following opinion 
was delivered by Srroup, J. 

The o bjection made on the trial to the admissibility of the 
contract between the plaintiff and Mr. Notman, was that Mr. 
Ingersoll, who was sued as owner of the lot on which the buildings 
had been erected, was a stranger in the transaction of the 
plaintiff, and that by his agreement with Mr. Notman, the lat- 
ter was restrained from making any contract which should affect 
Mr. Ingersoll 

It was urged, too, that the liability of the owner of the 
building in any case, was not founded upon the relation between 
the mechanic or material man and the contractor, but was a 
statutable creation, the purpose of which was to afford ultimate 
security to the claimant. ‘That the principle of the statute was 
that an increased value had been given to the ground of the 
owner, by the erection of the building, it was reasonable that 
to the extent of such increase, the ground itself should be in- 
cumbered. ‘The true value of the work or materials, seemed 
therefore, to be the proper measure of the owner's liability ; 
and of this a private agreement between the mechanic or mate- 
rial-man and the contractor, being res inter alios acta, letting 
in the evidence. ‘This reasoning struck me with great force, 
at the trial, and I so far yielded to it, as to reserve the point 
for the consideration of the Court in bane, letting in the evi- 
dence. On fuller reflection, and especially from a further ex- 
amination of the provisions of the act of Assembly, my doubts 
have been removed, and I am constrained to say, contrary to 
my judgment of what ought to be the law, that the evidence 
was rightly admitted. 

The first section of the Act provides, that every building 
erected shall be subjected to a lien for the payment of all debts 
contracted for work done or materials furnished, for or about 
the erection or construction of the same. The 10th section 
gives “‘the lien, for work and materials, aforesaid,” a prefer- 
ence over every other lien, or incumbrance which attaches, sub- 
sequently to the commencement of the building. The 12th see. 
specifies the mode in which the claim for a lien shall be framed, 
and what it shall contain. The language is, every claim, as 
aforesaid, must set forth First, the names of the party claimant 
and of the owner of the building, and also of the contractor, 
architect or builder, when the contract of the claimant was made 
with such contractor, architect or builder. 

Second, The amount or sum claimed to be due, and the na- 
ture or kind of the work done, or the kind and amount of ma- 
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terials furnished, and the time when the materials were fur- 
nished or the work was done, as the case may be. 

Tne 14th section, in defining the limitation of the lien, says, 
“every such debt whall be a lien as aforesaid,’ &c., and the 
next section giving the form of a writ of scire facias to enforce 
the claim filed, calls upon the defendant, (contractor or owner, 
or both as the case may be) to show, if any thing they know or 
have to say, why the said sum should not be levied, Xe. 

And in the 25th section, relating to the entry of satisfaction, 
we find the words, “In every case, in which the amount of any 
elaim as aforesaid shall be paid,” &e. 

All these provisions harmonize, beginning with and carrying 
out the idea that the claimant is entitled to compensation for 
his work and materials by virtue of a contract—a contract not 
with the owner of the building, but with a different person, a 
contractor, architect, or builder. 

Whether the contract is to have the same force when applied 
to the owner, as it would have in a controversy between the 
claimant and the contractor, &c., is a question of much greater 
difficulty. 

With the contractor, it would be impeachable only for fraud 
or mistake. May not the owner show that the price agreed to 
be paid by the contractor, was too high—bcyond the fair mar- 
ket value at the time—that the contractor has been careless of 
the owner’s interests—has made an improvident and unjust 
bargain, although intentional fraud on the part of the mechanie 
or material-man is not suspected or alleged. 

Notwithstanding the contract is made evidence in the cause, 
it is nevertheless res inter alios acta, and cannot be regarded 
as an estoppel when the lien, which is a statuable incident with 
which the contractor as such has no concern, is sought to be 
enforced. It is an anomaly to admit it as evidence at all, see- 
ing that the contractor on a trial upon the scire facias, is not 
to. be affected even in the matter of costs, but that these as well 
as the amount of the lien, fall entirely upon the lot and building. 

I do not see, therefore, that any rule of evidence is violated 
by holding that the owner of the building, may contest the act 
of the contractor, by showing that he has not done as well for 
him as he would probably have done for himself. I am aware 
that the contractor incurs a personal responsibility, and that 
this consideration is calculated to exert a salutary influence 
over him in the making of the contract, but the soundness of 
his judgment ought not, on that account, to be deemed unques- 
tionable. Rule for new trial discharged. 
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Whether a Solicitor Discharged by his Client may act for 
the other side. 


A solicitor who has been engaged for one party in a cause 
will not be allowed to cast him off, and act for his antagonist, 
against the client from whom he has discharged himself ; but 
whether a solicitor who has been discharged by his client will 
be allowed to act for his opponent in the same cause can hardly 
be considered a settled point upon the authorities. 

In the well known ease of Earl Cholmondeley vs. Lord Clin- 
ton (19 Ves. 261) a solicitor, who had once been a clerk of Lord 
Clinton’s solicitor, and afterwards his partner, and in both ca- 
pacities had acquired information relative to the defendant’s 
title to the estates in question in the suit, and matters conneet- 
ed therewith, the communication of which to the plaintiff would 
be highly prejudicial and injurious to the defendant, after dis- 
solvin: x the parinorchip accepter d the office of solicitor to the 
plaintiff; and upon an application being made, on behulf of the 
defendant, to Lord t.ldon for an injunction to restrain the plain- 
tiff from e1 nploying r him as his solicitor in the suit, or as his 
attorney or solicitor m any other suit in equity or action at law 
commenced or to be commenced by the plaintiff against the de- 
fendant, in respect of any estates or property the title whereof 
had come to the knowledge of the solicitor in question as clerk 
to the defendant’s solicitor, or as the solicitor of the defendant 
in such partnership as aforesaid; and also to restrain the soli- 
citor in question from acting as solicitor or attorney of the 
plaintiff in any such suits or actions, and from communicating 
to the plaintiff, his counsel, solicitors, attornies, or agents, any 
information relating to the matters in dispute in such suits or 
actions which had come to his knowledge in cither of the capa- 
citiea before mentioned ; his Lordship, after consulting all the 
Common-law Judges, the Master of the Rolls, and the Vice- 
Chancellor, declared their unanimous opinion, agreeing with 
his, that the solicitor was not at liberty to act in the manner 
propos sed, and that, having left the cause, he was not in the sit- 

uation of a acticiter discharged by the client, and therefore 
could not become the solicitor of the other party in the same 
cause. In supporting the motion for the injunction, Sir Sam- 
uel Romilly argued, that, as the plaintiff could not compel the 
solicitor to appear and disclose his information as a witness, he 
could not ob tuin and make use of that information by employ- 
ing him in the far more important situation of solicitor. Had 
the solicitor not been in partnership, and the client refused any 
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onger to employ him, the case might be different ; but here he 
was not rejected by, but rejecting, the client ; and also, that 
the solicitor was disabled from performing his duty to his new 
client, because it was not possible for him to divest himself of 
the knowledge he had acquired in the defendant’s service, and 
which he had bound himself, by his oath as a solicitor, to use 
for his benefit; and Lord Eldon, before consulting the other 
judges, said that, in his view of the facts of the case, both the 
partners were the solicitors of the defendant until the dissolu- 
tion of their partnership; the dissolution was the effect of a 
contract between themselves ; and he could not agree that the 
defendant and the solicitor were in the relation of discharging 
client and discharged solicitor. What was the situation of the 
client ? If he was not to employ both, he must employ one or 
neither ; if he was to employ one, the “othe r, it was said, might 
consider himself loose, as if discharged from all those o bliga- 
tions which he had undertaken; and both, if he employed nei- 
ther of them, might consider themselves as so let loose, and at 
liberty to exert their separate efforts against him, and to be as 
hostile to him as they pleased ; one ceased to be solicitor by the 
act of both, placing the client in such a situation that he must 
take one, as the least of the two evils between which their act 
compelled him to choose; it was impossible, therefore, to con- 
sider the solicitor as discharged. However, his Lordship made 
no order, as the solicitor had no intention of acting wrong, but 
was led, by the advice he had taken, to think he was right.— 
See p. 276 of the report, and Davies vs. Clough, 8 Sim. 262. 

In a recent case, Parratt vs. Parratt, 2 De G. & S. 258, be- 
fore Knight Bruce, V. C., a motion was made on behalf of a 
defendant who was the acting executor of o will, and also one 
of the residuary legatees ander it, to restrain a solicitor, whom 
he+had employed in the trust estate generally, from acting on 
behalf of some other residuary legatees, who had filed an ad- 
ministration bill. It appeared that the solicitor had been dis- 
charged by the client, and had subsequently applicd to him, on 
behalf of one of the plaintiffs in the suit, for an account of the 
testator’s property, before the bill was filed ; but the learned 
judge rfused to entertain the application, chiefly because the 
solicitor had been discharged by the client, and because there 
were no special circumstances to induce the court to interfere. 
In another case, Robinson ys. Mullett, 4 Price 853, a bill had 
heenfiled by one of the defendants, in ‘the cause of Rol /inson v. 
Mullett, against the plaintiffs and other defendants in that cause, 
fer the purpose of procuring the opinion of the court upon the 
construction of a will; all the defendants to that bill, includ- 
ing the plaintiffs in the cause of Mullett vs. Robinson, employ- 
ed the same solicitors to put in their answers, the suit being an 
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amical!e one. Afterwards, in consequence of disputes arising 
between the parties, the plaintiffs in Robinson vs. Mullett, in- 
stituted that suit, and employed the same solicitors to prosecute 
it who had acted for them and the defendants to it in the ami- 
cable suit; whereupon some of those detendants obtained an in- 
junction restraining the solicitors from acting for the plaintiffs 
in that suit, or in any other suit or action between the parties; 
but upon a motion to discharge the order, the solicitors deposing 
that they were not in possession of any seerets of the defend- 
ants, or any information whereby the interests could in the 
slightest degree be prejudiced, and that all communications 
made by the defendants to them had been made in the presence 
of the plaintiffs, or subsequently related to them by the depo- 
nents, the court held that the employment of the selicitors for 
the plaintiffs by such of the defendants as they had acted for 
in the amicable suit, and to such an extent only, was too slight 
a ground for the application to restrain them from acting in 
the cause, as there did not appear to have been any important 
confidential matter disclosed to them, the knowledge of which 
might be used in prejudice of the defendants, and therefore dis- 
charged the order. 

On the other hand, in Hutchins vs. Hutchins, 1 Hog. 315, an 
application was made to the Master of the Rolls in Ireland, Sir 
William MM Mahen, to restrain a solicitor, who had been em- 
ployed, but discharged by the defendant, from acting for the 
plaintiff in the same suit. The solicitor swore that he had al- 
together forgotten the nature and purport of the communica- 
tions he received from the defendant when employed by him, 
and that he believed that, as the suit was an amicable one, no 
secret, important to its defence, was communicated to him by 
the defendant; and it was contended en his behalf, that he was 
justified in acting as he had done, because his former client had 
discharged him. But the learned judge said, that the law of 
evidence afforded the best criterion of coming to a right result 
on the subject; an attorney would not be allowed in civil or 
criminal proceedings to reveal the confidential communications 
of his client, without regard to the distinction whether he had 
been discharged by him or not; no question could be entered 
relative to the merits of the client; the attorney’s lips were 
sealed, no matter how the client had acted towards him. The 
principle of Cholmondeley vs. Clint »n was, as he recollected it, 
to render it impossible for a solicitor to accept of a new and in- 
consistent engagement, which would almost inevitably lead to 
the violation of this duty, which must be violated if the case of 
one party in a cause was conducted by the person acquainted 
confidentially with all the weaker points and special cireum- 
stances of the title or case of his opponent; and he could not 
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conceive how the solicitor could discharge his mind from the 
recollection of those points, in giving the best advice which he 
could to the antagonist of his former client. It was clear there- 
fore, that those inconsistent relations ought not to be succes- 
sively undertaken by the same person. If the prine iple on whieh 
relief was given by injunction was sound, it seemed difficult and 
inconvenient to make it depend upon the solution of the ques- 
tion whether the solicitor had retired from the client, or whether 
they had parted by mutual consent, or whether the client had 
discharged him without any adcquate cause, 0 hones nes n com- 
pelled to dismiss him on account of misconduc , or neglect. All 
these different cases might arise: the most ge Hien one which 
occured was where, with faults on beth sides, they parted by 
mutual consent. Special cases might no doubt arise, as in the 
ease of /fobinson v. Mullett, or where the client was exercising 
his right with manifest fraud; but he spoke of general classes 
of cases. In the present case he saw nothing in the special 
facts to make it an exception to the decision in Cholmondeley 
vs. Clinton, and therefore he granted the injunction. 

The distinctions between these three cases are very shi ight, 
and, as it would seem, unimpor tant, as to the principle upon 
which they were determined. In the first.case, Parratt v. Par- 
ratt, the solicitor, whom it was sought to restrain from acting 
against the clic ak for whom he had been previously engaged, 
had been consulted by that client, and the connexion between 
dissolved, before the institution of any suit respecting the prop- 
erty in dispute ; but the solicitor had advised both his clients 
upon the same subject adversely against each other at different 
times’; and unless the fact of the suit having been instituted 
after he had acted for both parties shall be deemed a cireum- 
stance of sufficient importance to distinguish the case from that 
of Hutchins vs. Hutchins, in which, as in Parratt vs. Parratt, 
the client discharged the solicitor, it follows that the decisions 
in those cases are directly conflicting. Again: in Robinson v. 
Mullett the solicitors had acted for their former clients, not im 
the same suit in which it was sought to restrain them from aet- 
ing for the plaintiffs, but in another suit relating to the same 
subject, in which they had also acted for the plaintiffs m the 
second suit; so that this case was very special in its cireum- 
stances, and is distinguishable from both the others, inasmuch 
a3 the solicitors could not be said to have been discharged by 
their first clients. But as the court refused to sustain the or- 
der by which they had been restrained from acting against their 
first clients, the case must be considered an authority in favor 
of the determination i in Parratt ys. Parratt.—Jurist, November 
22, 1851. 


— 
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Court of Quecn’s Bench. 


[Reported by G. P. Smirn, Esq. of the Inner Temple; and W. B. Brrr Esq., 
of Lincoln’s Inn, Barrister at Law. } 


Easter Term. 


COLLETT «. THE LONDON AND NORTH-WESTERN RAILROAD COM- 
PANY.—May 6. 

To enable the plaintif to maintain an action on the case for negligence, it is 
not necessary that the duty neglected should have arisen out of a contract 
between the plaintiff and defendant. However the duty arise, if it exist, and 
be neglected to the injury of the plaintiff, he has a right to sue damages in 
action on the case. 

Where a duty was cast by act of Parliament, (I & 2 Vict. c. 98) upon a Rail- 
way Company to carry any officer of the Post-office whom the Postmaster 
General might elect, for which service the Company was to be remunerated 
by the Postmaster-General, and the plaintiff was the officer elected, and the - 
plaintiff was injured by the negligence in carrying him of the defendant :— 
Held, upon Demurrer, that it was the duty of the defendants to carry the 
plaintiff with proper care and diligence, and that fora breach of such duty, 
to the injury of the plaintiff, he might well sue the Company in an action on 
the case, jhough there was no contract between him and the Company, but 
the duty arose only from the obligation imposed upon the defendants by the 


acts of Parliament. 


Case, for that the defendants, before and at the time &e., 
were the owners and proprietors of a certain railway, to wit, 
&e., and of certain carriages, &c., used by them for the car- 
riage and conveyance of passengers, goods, and chattels upon 
and along &c., from Xe. to &e., for hire and reward, &c.; and 
that certain mails or post letter-bags, to wit, the mails or post 
letter-bags from &c. to &c., amongst others, had been required 
to be and were carried by the defendants in and on the said 
railway, pursuant to the provisions of a certain act &c., inti- 
tuled ‘‘ An act to provide for the Conveyance of the Mails by 
Rails ;” and that the plaintiff was an oflicer of the Post-office, 
whom the Postmaster-General had reasonably required of the 
defendants that they should take up, carry, and convey in and 
upon the carriage conveying the said mails or post letter bags, 
and the defendants had then taken up and were carrying and 
conveying the plaintiff, as such officer, in and upon a carriage 
on the said railway, to wit; a carriage of them, the defendants, 
on the said railway, in which carriage the post letter bags then 
were; and the plaintiff; then being such officer, and as such offi- 
cer, was then lawfully in and on the said last-mentioned cerviage 
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as such officer, thereupon it became and was the duty of thesaid 
company, the defendants, to use due and proper care and skill in 
and about the carrying and conveying the plaintiff ; yet the de- 
fendants, not regarding their duty, kc. heretofore, to wit, on 
&e., did not use due and proper care or skill in and about the 
carrying and conveying the plaintiff, but omitted and neglected 
so to do, and then took so little and such bad care, and so neg- 
ligently and unskilfully conducted themselves in and about the 
carrying and conveying the plaintiff in his said journey, &c., 
that, by means &c., and through &c., the plaintiff was greatly 
hurt, &e. Demurrer, for that the declaration did not disclose 
or shew that any duty as respects carriage existed between the 
plaintiff and the company, or that, if any such duty existed, there 
had been a violation of it. The plaintiff’s point for argument 
was, that he was lawfully upon one of the company’s carriages, 
with their leave, for the purpose of being safely and securely 
carried, and that therefore any statement as to how or why he 
was there was not necessary. 

Cowling, in support of the demurrer.—The question is, wheth- 
er the defendants were under any liability to the plaintiff. It 
is submitted that they were not, for they had no dealing what- 
ever with the plaintiff. By the 1 & 2 Vict. c. 98, s. 1, the 
company was required to provide carriages for the conveyance 
of the mails, and the guards, and any other officers appointed 
and employed by the Postmaster-General, in charge thereof, to 
the satisfaction of the Postmaster-General, and at such times, 
and subject to such other reasonable regulations and _restric- 
tions, as he should direct ; and by sect. 6 the company were to 
be remunerated for such carriage by the Postmaster-General. 
The contract, therefore, out of which any implied duty was to 
arise, was between the company and the Postmaster-General. 
There was no contract, and therefore no duty to be inferred 
from one, between the company and the plaintiff. Lord Camp- 
bell, C. J.—But may there not be a duty, though there be no 
contract? If it was the duty of the company to carry the plain- 
tiff, was it not further their duty to carry him with a due re- 
gard to his safety ? And wherever a duty be neglected to the 
damage of any person, may he not have an action on the case 
for the injury ? These actions for negligence are always found- 
ed on a contract. It has always been held that they might be 
brought either in assumpsit or in case. Boorman vs. Brown, 
3 Q. B. 511, in error. Erle, J—In Levy vs. Langridge, 4 
M. & W. 337, it was held, that there was a duty owing to the 
plaintiff, though the contract out of which that duty arose was 
with another person. That case was much discussed in the 
more recent one of Howard vs. Shepherd, 19 L. J., C. P., 249, 
where it was said that the decision must have been rested alto- 

VoL. XI.—no. 8. 
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gether on the ground that the fraud of the defendant, which he 
committed for the express purpose that it might be made known 
to and mislead the plaintiff, was equivalent to a privity of con- 
tract between the plaintiff and defendant. But, secondly, sup- 
posing there was established between the plaintiff and the 
company, in the present case, the duty alleged, then there is 
no sufficient breach of that duty alleged. The duty to be in- 
ferred from the terms of the statute is to carry the plaintiff 
according to the directions of the Postmaster-General. There 
is no allegation that such duty was ever neglected. It is con- 
sistent with all the allegations that the plaintiff was carried 
uccording to the directions of the Postmaster-General. 

Bramwell, contra, was stopped by the Court. 

Lord CampBetL, C. J.—I can see no difficulty in the case. 
It seems to me thut the allegation in the declaration, that it 
was the duty of the defendants to use due and proper care and 
skill in and about the carrying and conveying the plaintiff, 
is made out in point of law. It istrue that the duty does not 
arise upon any contract made between the defendants and the 
plaintiff, but upon a contract between the defendants and the 
Postmaster-General, or rather from the obligation thrown upon 
the defendants by the statute to carry and convey the officers of 
the Postmaster-General. But it is clear that it was the duty of 
the defendants to carry the plaintiff; and if it was their duty to 
carry him at all, surely it was their duty to carry him with proper 
care and skill. However the duty arose, it was the duty of the 
defendants to carry the plaintiff with proper care and skill; that 
duty was neglected, to the injury of the plaintiff; thereupon he 
was entitled to the ordinary remedy in such case, namely, to 
recover damages in an action on the case. 

PatTEson, J.—This is not a matter of contract, but of duty. 
The duty of the defendants to the plaintiff does not arise upon 
any contract, but upon an obligation imposed upon the compa- 
ny by act of Parliament. It is alleged that the company was 
bound to carry the plaintiff, and that they had received him 
into one of their carriages for the purpose of conveying him, and 
that he was lawfully in the carriage for the purpose of being 
conveyed. Then, since it was the duty of the defendants, by 
act of Parliament, to carry the plaintiff, it was further their duty 
by implication of law, to carry him with proper care and dili- 
gence. But thatduty was neglected, to the injury of the plain- 
tiff; in which case he had undoubtedly a right of action, and: 
the form of that action has been rightly conceived. 

WIGHTMAN, J.—It does not seem to me that the right of ae- 
tion is lost merely because the duty, which has been neglected 
does not arise upon a contract, but upon an obligation cast upon 
the defendants by act of Parliament. 
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Erte, J.—The def »ndants had a public duty cast upon them 
by act of Parliament. That duty they neglected, and the plain- 
tiff was injured by their neglect. In that case he was entitled 
to sue them for damages in an action on the case. 

Judgment for the plaintiff. 





Court of Common Pleas.—Philadelphia County. 


Saturday, January 8, 1852. 
HENISLER v. FRIEDMAN. 


The 30th section of the act of June 13, 1836, giving Trustees authority to sell 
perishable goods by leave of the Court, is to be interpreted as applicable only 
to such goods as are liable to perish before the term arrives at which the 
Trustees are authorized to sell them by the 29th section of the act. 


Tnompson, P. 1.—Domestic attachment, sur petition of 
Trustees for leave to make sale of goods as perishable. This 
application is made under the provisions of the 30th section of 
the act of Assembly of 13 June, 1836, relating to Domestic At- 
tachments. The goods in question consist of wines and liquors 
in casks and bottles, which are stated to be perishable in con- 
sequence of their liability to evaporate, and to decrease by 
leakage. One of the parties, whose goods have passed into the 
custody of the Trustees, for the sale of which this application is 
made, has presented an answer to the petition of the Trustees, 
in which he denies that the goods are perishable, and asks the 
Court to refuse the order of sale. Whether the goods in ques- 
tion are strictly perishable in their nature, is a question which 
will admit of some consideration, but upon a fair construction 
of the act of Assembly above referred to, we do not think that 
the case before us is one in which it is necessary for the Court 
to make the order asked for by the Trustees. The effect of the 
writ of domestic attachment is to vest in the Trustees, from the 
time of issuing the attachment, all the estate and property of 
the debtor, and the 29th and 30th sections of the act of 13 
June, 1836, direct in what manner and under what circum- 
stances the property may be disposed of. The 29th section 
provides that the Trustees may make sale of the goods and 
chattels of the defendant at any time after the the term next 
succeeding that to which the writ was retnrnable. This is: eyi- 
dently intended to afford time for the defendant, if so disposed, 
to take measures for dissolving the attachment, and to prevent 
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such injuries as might result from too great precipitation ; but 
it is manifest that goods of a perishable nature, such as fruits, 
and other articles liable to early decay, could not be preserved 
until the arrival of the next succeeding term, and to meet such 
a case, the 30th section of the act provides for the sale of such 
goods, upon leave of the Court. It appears in the present case, 
that the wines and liquors in question have been for many 
months in the custody of the Trustees, who were appointed in 
August last, and that the term next succeeding that to which 
the writ was returable, has already arrived. The Trustees, 
therefore, have full power and authority at their discretion to 
make public sale of the goods, without any action of the Court 
on the subject. Why, if the goods were perishable, this appli- 
cation was not made long since, has not been explained; but 
where the goods are still in existence, and have not perished 
during the many months which have elapsed since the issuing 
of the writ, it is strong evidence that they are not the perisha- 
ble goods contemplated by the provisions of the act referred to. 
The meaning of the provision is, that if the goods are liable to 
perish before the time arrives at which the Trustees are author- 
ized to sell them, they may be sold at an earlier period, by 
leave of the Court. But where, as in this case, the time has 
arrived at which the Trustees have full power to act for them- 
selves, there is no necessity for the action of the Court. We 
therefore decline to make any order in the premises. Petition 
dismissed. 


Orphans’ Court.—Philadelphia County. 
ESTATE OF MATTHEW MATTHEWS. 


A conveyancer is not a legal adviser and the relation of elient and counsel does 
not, in any proper sense, arise between Conveyancers and thoso who employ 
them, and hence communications made to conveyancers are not privileged. 


Txompson, P. J.—Rnle for an attachment against George 
Connell, a witness, under examination before an auditor of this 
Court, who refuses to testify. 

This rule was taken in consequence of the refusel of George 
Connell, a witness, produced before the auditor appointed by 
this court to audit, settle, and adjust the account of Isaae C. 
Bryant, administrator of the estate of Matthew Matthews, de- 
ceased, to answer certain questions proposed to him upon his 
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examination before the said auditor. The witness refused to 
testify, on the ground that he derived his information on the 
subject inquired of, from Mr. Bryant, while acting in the ca- 
pacity of a conveyancer, and as Mr. Bryant’s legal adviser for 
the time being. 

That an attorney at law, or counsellor, consulted profession- 
ally, is not allowed to disclose communications made to him in 
his capacity of legal adviser, is perfectly well settled. This 
question has so lately been examined by this court, and also by 
the Supreme Court, in several recent cases, (see Moore vy. Bray, 
10 Barr, 519), that it would be a work of supererogationfor us 
to do more than to apply the rule so clearly laid down in those 
cases, to the question now before us. 

The undoubted rule is, that a legal adviser, consulted profes- 
sionally, shall not disclose communications made to him by his 
client, and this from motives of public policy. The rule is re- 
stricted in the case of a legal adviser. )Greenleaf’s Evideuce, 
sec. 237.) 

A conveyancer is not a legal adviser nor a professional ad- 
viser, in any proper sense of those terms. The party employing 
a conveyancer has no reason to believe that the communications 
made to him are privileged, as he is in no sense a member of 
the legal profession, nor in any way amenable to the control of 
the Court as an officer thereof. In fact, real estate brokers, 
agents, and conveyancers. as was the witness here, act rather 
in the capacity of agents of the parties who employ them, and 
it has never been held that an agent can refuse to testify, or is 
privileged from disclosing communications made to him by his 
principal, when such disclosures are required in a court of jus- 
tice. The fact that some conveyancers have attained great 
skill in their business, and are fully competent to give advice 
upon the many important matters submitted to them, would not 
justify a departure from a well established rule. To extend the 
privilege to all persons styling themselves real estate agents 
and conveyancers, without the sanction of some professional 
standing, would be to nullify the rule Ly embracing within it 
cases to which it has no proper application. The communica- 
tion, to be privileged, must be so connected with the profes- 
sional character of the counsel, as to afford a presumption that 
this formed the ground of the confidence reposed. Moore v. 
Bray, (10 Barr, 524.) 

The reason of the rule has respect solely to the untrammelled 
administration of justice, in the settlement of conflicting rights 
and obligations, and as this requires the assistance of a profes- 
sional adviser, secrecy is enjoined as a necessary security, with- 
out which no man could safely have recourse to the legal pro- 
fessor. Beeson vs. Beeson, (9 Barr, 301). It has been held, 
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that the rule above stated should be rigidly construed, inasmuch 
as it has a tendency to prevent the full disclosure of truth, and 
that it ought not to be extended beyond cases-strictly within the 
principle of the policy that gave birth to it. Foster vs. Hall, 
(12 Pick, 89; 9 Barr, 301.) 

With this understanding of the true extent and meaning of 
the rule, we cannot hesitate to decide that the communications 
made to the witness were not privileged, and that he is bound 
to answer the interrogatories proposed. 

Rule absolute. 


District Court.—Philadelphia County. 
BROCKERMAN v. KEYSER. 
Motion to take off Non-suit— Saturday, December 18, 1851. 


A public officer charged with the appointment of persons to public office may 

' discuss the character of the applicant without subjecting himself to a suit 
for slander, if the comments made did not originate in malice, and were upon 
the character and fitness of the applicant for the office. 


Opinion per Suarswoop, P. J.—The idea that every case of 
slander must be submitted to the Jury, even when the law re- 
quires from the nature of the communication that express malice 
should be proved, and though not a scintilla of evidence of ex- 
press malice be given, would place entirely too much in the 
power of a jury. Where, as was the case here, there was not 
a word or a gesture, on the part of the defendant, which did 
not fully comport with the conduct of a public officer, charged 
with the appointment of persons to office, and desirous there- 
fore of informing himself as to the character and fitness of an 
applicant. As to his hesitation in producing the letter which 
contained the information, it is unnecessary to speak as he 
did produce it and allowed a copy of it to be taken, and there 
was not a particle of testimony, that his excuse for not producing 
it before the magistrate, “that it had been mislaid,”’ was false; 
nor were the proper subsequent steps taken by the plaintiff, 
who was then prosecuting the author of the letter for a libel, to 
ascertain if the paper could not be had. Even if he had refused 
to give up the author, or the letter, he would have been shel- 
tered under the case of Gray vs. Pentland (2S. & R. 23.)— 
Many persons will be deterred from giving to officers having 
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the appointing power, that information which is necessary, if 
they are to do it at the hazard of an action, and of all the con- 
sequences flowing from the enmity of the accused, It would 
seem reasonable that the officer who but knows the circum- 
stances under which the charge has been exhibited to him, and 
can best judge of the motives of the accuser, should exercise his 
own judgment with respect to the propriety of producing the 
writing. In the case before us the defendant was the Marshal 
of Police. The plaintiff an applicant under him. The defend- 
ant was called on by a friend of the plaintiff to urge his appiont- 
ment. Defendant said, “I have been informed that he has 
robbed a church; I will appoint no church robber to office 
under me.” If, therefore, upon the demand for the source of 
his information he had flatly refused to give it, on the ground 
of policy, what evidence would even that have been of malice 
or what of probable cause, if it be put on that footing.— 
He might have said with propriety, ‘‘ You have nothing to do 
with how or where I have obtained information of this accusa- 
tion; your business is to clear your character to my satisfaction. 
By offering yourself to me for this appointment you have invited 
scrutiny, and it is the interest of the public that that scrutiny 
should be free, and unembaraassed with peril to those whose 
duty it is to make it.’’ It seems to us, threfore, that the non- 
suit was rightly ordered. Motion dismissed. 


Important Railroad Decision. 
RIGHT OF THE BOARD OF DIRECTORS TO REMOVE THE PRESIDENT. 


The case of F. O. J. Smith and others, against J. A. Poore 
and others, President and Directors of the York and Cumber- 
land Railroad, Maine, was decided on Saturday. Mr. Smith 
had been removed from the Presidency of the road by a vote of 
the Directors, but nevertheless claimed to act as President, and 
brought this suit for the possession of the road. The decision 
of Judge WELLS was, that the defendants were lawfully in pos- 
session of the road, and that the petitioners could take nothing 
by their motion. This is regarded as a decision of great impor- 
ta.ce, establishing the principle that a board of Directors have 
aright to remove their President from office, for sufficient cause. 
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Easter Term.—May 13. 
HOLT v. DAW. 


To a Declaration Quare Clausum Fregit, the Defendant pleaded that he was the 
Occupier of a Close called B. M., with certain Lands thereunto adjoining, 
and another Close called M., with two other Closes next adjoining thereto, 
and that he, and the respective Occupiers of the said several Closes and 
Lands, had enjoyed a Right of Way for twenty years from the said Close 
called B. M., over the Locus in quo, into and unto the said Close called M.: 
Held, on special Demurrer, that inasmuch as the Termini of the Way claimed 
were specially described by Name, and two Closes at least in respect of 
which the Way was claimed were specially described by Name. and as the 
Defendant was not bound to prove his Right in respect of any but the two 
named Closes, the Plea was sufficiently certain, though all the Closes in re- 
spect of which the Right of Way was claimed were not specially described, 
either by Name or by all their Metes and Bounds. 


Declaration quare clausum fregit.—Plea, that the defendant 
was the occupier of a certain close in the parish, &c., called 
‘“‘ Backside Mead,”’ with certain lands thereunto adjoining, and 
another close called ‘“* Mead,” and divers, to wit, two other 
closes next adjoining thereunto; and the defendant further 
says, that the defendant and the respective occupiers for the 
time being of the said several closes and lands, for and during 
the full period of twenty years next before the commencement 
of this suit, have, and each of them hath, actually had, used, 
and enjoyed, as of right, and without interruption, and they 
have, and each of them hath, been accustomed to have and en- 
joy as of right, and without interruption, a certain way, for 
himself and themselves, his and their servants, to go &c., from 
the said Backside Mead, unto, into, through, over, and along 
the said Six Acre Ryams, and thence unto and into the said 
Mead, and so thence back again unto and into the said Backside 
Mead, at all times, &c., &c.. for the better use, occupation, and 
enjoyment of the said Backside Mead, the said lands adjoining 
thereunto, and the said Mead and the said adjoining closes re- 
spectively; wherefore, &c. Demurrer, for that the said plea 
does not shew with sufficient certainty in respect of what closes 
and lands, other than the said close called Backside Mead, and 
the said close called Mead, the defendant claims the supposed 
right of way in the said plea mentioned, or attempts to justify 
the trespasses in the said plea mentioned, nor the number or 
names, or abuttals or boundaries of the said other closes and 
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lands respectively, nor their situation, parish, or county; and 
that the supposed right of way in the plea alleged is not pleaded 
with sufficient certainty and particularity, and that divers rights 
of way are in substance and effect pleaded and included in the 
same plea, and that the said plea is, in that respect, double and 
ambiguous. Joinder in Demurrer. 

W. &. Cole, in support of the demurrer.—The plea is uncer- 
tain; it does not identify with sufficient precision the fields im 
respect of which the right of way is claimed. The words “cer- 
tain lands thereunto adjoining ’’ have no definite meaning. The 
plaintiff, by this general form of pleading, might be entrapped 
into a dangerous replicotion. The defendant has justified un- 
der a prescriptive right, enjoyed by him and the respective oc- 
cupiers, his predecessors, in virtue of their occupation of certain 
lands. The defendant, therefore, would be bound to prove, if 
the plaintiff could venture to take issue, a constant right in 
virtue of all those lands, neither more nor less; (Allan +. 
Gomme, 11 Ad. & El. 750); or the plaintiff must allege and 
prove a license to him and all his predecessors exactly co-exten- 
sive with the right claimed—that is, a license to him and the 
preceding occupiers of those premises, and no others, in respect 
of which the defendant has set up a preseriptive right. (Col- 
chester v. Roberts, 4 M. & W. 769). But how can either 
answer be safely proffered by the plaintiff without a certain 
knowledge of what premises it is in respect of which the de- 
fendant has justified? Neither can with safety be offered, 
which is a proof that the plea is dangerously uncertain. The 
stat. 2 & 3 Will. 4, c. 71, has not relaxed the strictness of 
pleading these prescriptive rights. Still the right must be ac- 
curately defined and rigorously proved. 

Rew, contra.—In the case quoted the question was, whether 
the termini of the way over which a right was claimed were or 
were not described with sufficient accuracy ; but here there is 
no question about termini at all. ‘The termini of the ways are 
admitted to be right; the question here is, whether the prem- 
ises, in respect of which the right of way is claimed, are suffi- 
ciently identified. Now, in the first place, they are as accurately 
described as in all the received precedents; (Stott v. Stott, 16 
East, 343); and, secondly, they are so described that the plain- 
tiff could not have any difficulty in identifying them. They are 
said to be the fields adjoining a certain named field, and they 
are said to be in the occupation of a certain named person.— 
The practical answer to the objection is, that the plaintiff, if 
really uncertain, might have applied for further particulars.— 
[£rle J.—In Lawton v. Ward (1 Ld. Raym. 75) accuracy in 
the description of the dominant tenement seems to have been 
considered as material. In Restall’s Entries it is always de- 
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scribed with technical accuracy.] If the defendant had describ- 
ed the adjoining lands by name, or all their abuttals, the plain- 
tiff would have had no more accurate information than he has 
by the present description of one abuttal and the name of the 
occupier. Cur. adv. vult. 

Lorp Campve.., C. J., now delivered the judgment of the 
Court. In this case the defendant, in an action quare clausum 
fregit, justified under a private right of way. 

The plea stated that the defendant was the occupier of a 
close called Backside Mead, with certain lands thereunto ad- 
joining, and of another close called Mead, and divers, to wit, 
two other closes next adjoining thereunto, and that the defend- 
ant, and the occupiers of the said several closes and lands, had 
for twenty years enjoyed as of right a way from the said Back- 
side Mead, into, through, and over the locus in quo, and theene 
unto and into the Mead, and so back again unto and into the 
said Backside Mead, for the better occupation and enjoyment 
of the said Backside Mead, the said lands adjoining thereto, and 
the said Mead and the said adjoining closes respectively, and 
so justified in exercise of the right of way. 

To this plea there was a special demurrer, on the ground 
that the plea does not shew with sufficient certainty in respect 
of what closes and lands the defendant claims the right of way. 

It was contended, upon the argument in support of the de 
murrer, that the defendant ought to have named, or specifically 
described, by metes and bounds, the lands and closes in respect 
of which he claims the right of way, and that it was not enough 
for him to name two of the closes [one at each terminus], and 
describe the others as adjoining to those that are named. We 
are, however, of opinion, that such particularity is not required 
either by authority or precedent. It appears with sufficient 
certainty that there is but one way in question, and the termini 
are specifically described by name, as well as two of the closes 
in respect of which it is claimed. The other lands and closes 
in respect of which it is claimed are stated to be adjoining to 
those that are expressly named; and if they had been described 
by name, or, by metes and bounds, the plaintiff would have de- 
rived little advantage from such particularity, as the defendant 
was not bound to prove his right in respect of any but the two 
closes named as the termini, and would have been entitled to 
the verdict if he had proved his right in respect of them, though 
he had failed as to all the others, as appears from Ricketts ». 
Salway (2 B. & Al. 360). In Stott v. Stott (16 East, 343) the 
defendant justified under a right of way in respect of a certain 
messuage and divers, to wit, fifty acres of land. In Simpson». 
Lewthwaite (3 B. & Ad. 226) the defendant claimed the right 
of way in respect of 100 acres of land contiguous and next ad- 
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joining to one of the closes in which, &c. In Coestrelch v. 
Roberts (4 M. & W.769) the defendants justified under a claim 
of right of way in respect of a messuage and divers, to wit, 
three closes of land near to the close in which, &c. 

There is, therefore, abundant authority in the precedents for 
such a mode of pleading, and no case was cited in point to shew 
that such a form was objectionable. 

Our Judgment, therefore is for the defendant. 

Judgment for the defendant. 


Appeal from County Court. 


Sittings in Bane after Michaelmas Term.—June 19 and 
November 26. 


[Coram Patrrson and WicuTMan, JJ.] 
BRIDGES v. HAWKESWORTH. 


The place in which a lost article is found does not constitute any exception to 
the general Rule of Law, that the finder is entitled to it as against all persons 
except the owner. 

The Plaintiff, having picked up from the floor ef the shop of the Defendant a 
parcel containing Bank Notes, handed them over to the Defendant to keep 
till the owner should claim them. They were advertised by the Defendant, 
but no ene appearing to claim them, and three years having elapsed, the 
Plaintiff requested the Defendant to return them, tendering the costs of the 
advertisements, and offering an indemnity. Upon the Defendant’s refusal 
an action was brought in the County Court, and judgment given for the De- 
fendant :—Held, on Appeal reversing the Judgment below, that the Plaintiff 
was entitled to the Notes as against the Defendant. 


This was an appeal against a decision of the judge of the 
county court of Westminster. The following facts appeared 
upon the case stated and signed by the judge :—In October, 
1847, the plaintiff, who was town traveller to Messrs. Rae & 
Co., called at Messrs. Byfield & Hawkesworth’s on business, as 
he was in the habit of doing, and as he was leaving the shop he 
picked up a small parcel which was lying upon the floor. He 
immediately shewed it to the shopmen, and opened it in his 
erwne when it was found to consist of a quantity of Bank of 

ngland notes, to the amount of 65/7. The defendant, who was 
@ partner in the firm of Byfield & Hawkesworth, was then call- 








364 AMERICAN LAW JOURNAL. 


[Bridges c. Hawkesworth. ] 


ed, and the plaintiff told him he had found the notes, and asked 
the defendant to keep them until the owner appeared to claim 
them. The defendant caused advertisements to be inserted in 
The Times newspaper, to the effect that bank notes had been 
found, and the owner might have them on giving a proper de- 
scription and paying the expenses. No person having appeared 
to claim them, and three years having elapsed since they were 
found, the plaintiff applied to the defendant to have the notes 
returned to him, and offered to pay the expenses of the adver- 
tisements, and to give an indemnity. The defendant had 
refused to deliver them up to the plaintiff, and an action had 
been brought in the county court of Westminster in consequence 
of that refusal. The case also found that the plaintiff, at the 
time he’ delivered over the notes to the defendant, did not in- 
tend to divest himself of any title that he might have to them. 
The judge had, upon these facts, decided that the defendant 
was entitled to the custody of the notes as against the plaintiff, 
and gave judgment in his favor accordingly. It was to review 
this decision that the present appeal was brought. . 

Gray, (Heath with him), for the appellant.—The plaintiff, by 
finding the notes in question, acquired a title to them against 
the whole world, except the owner. [Armory v. Delamirie, 1 
Str. 504; 1 Smith’s L. C- 151]. Having found them he de- 
livered them to the defendant for a special purpose only,®and 
never intended to part with his property therein. The judge 
appears to have decided the case upon the ground that they 
were found in the house of another; but that makes no differ- 
ence. If they had been found in the highway they would have 
been the property of the finder, except as against the true 
owner ; and yet the highway is the private property of some 
one, subject to the right of the public to pass over it. Suppose 
they had been found in the yard of the defendant, then they 
could be lawfully retained as against him; he might have had 
an action of trespass for entering the yard, but not any action 
founded on the possession of the goods. How did the defend- 
ant acquire any property therein? The mere facts of the notes 
having been dropped on the floor of his shop did not give it to 
him. [Patterson, J—If one enters a cab, and takes away 4 
parcel left there by a former passenger, the property might be 
laid in the cab owner in an indictment for the felony. Wiéght- 
man, J.—If the notes had been left on a chair, and the cus- 
tomer coming in had merely lifted them off, would they have 
become his property? They were not lost in the ordinary 
sense of the term, but were there in conspectu ominum. You 
say that any one taking possession of them, although they were 
in one sense in the possession of the shopkeeper, acquires 4 
title to them, except as against the true owner.] Yes, Perhaps 
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an indictment would lie for stealing the goods of a person un- 
known ; but here the owner of the shop, not having taken pos- 
session, could not lay the property in himself. [Patterson, J. 
—Is there any instance of indicting a person for stealing the 
goods of a person unknown? If the owner be unknown, could 
felony be committed in respect the goods? There might prob- 
ably be an indictment for a robbery of a person unknown. }— 
The man who first picked up the notes would be the finder, 
even although the owner of the shop should first see them.— 
Puffendorff (lib 4, c. 6, s. 8) shews that the bare seeing, or the 
knowing where lost goods are, is not sufficient. [ Wightman, 
J.—You must go further, and shew that their being in the shop 
of the defendant makes no difference. Blackstone says, that 
whatever moveables are found on the face of the earth belong 
to the first occupier.] That would be so where no owner ap- 
pears; it would be the same, as between the finder and the rest 
of the world, as if there would be no owner. Blackstone, (1 
Com. 296,) speaking of treasure-trove says, ‘‘ Such as is casu- 
ally lost or unclaimed still remains the right of the fortunate 
finder.’’ That was an express authority for the general rule; 
and if the other side contended that the notes being found in a 
man’s house made any difference, it lay upon them to establish 
that proposition. [atteson, J.—In Puffendorf (lib. 4, ¢. 6, s. 
13) it is said—‘‘ He who hath hidden treasure in another’s 
ground, without acquainting the lord of the soil, is judged to 
have slipped his opportunity; ..... but if the ground belongs 
to another, then the finders seem engaged by his conscience to 
inquire, at least indirectly, of him concerning the matter ; be- 
cause, without this, it cannot certainly be known but that the 
money was laid their by the master of the place only for the 
greater security, or by some person else with his privity and 
consent.” From which it would appear, that if it were laid 
there without the consent or privity of the owner of the soil, he 
would not be entitled to it. These notes were certainly not 
intrusted to the defendant—they were lost.] By the law of 
nature, a finder acquires property by taking possession of the 
ar found, and those cases in which the property is given to 
the State or to particular dividuals are exceptions upon the 
law of nature. In Reg. v. Kerr (8 Car. & P. 176) it was held 
“that a servant who had found some bank notes in her master’s 
house ought to have inquired of him whether they were his or 
not.” Those were her master’s notes, which brought the facts 


within the rule laid down by Puffendorff where the owner of 
property is known. It therefore does not apply to this case. 
ut if the other side were right, the servant would be equally 
guilty of felony whether they were her master’s notes or not. 
hey must put it upon the ground of a special property in the 
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owner of the house; and if so, the servant would be guilty of 
felony whether she made inquiry as to the true owner or not; 
but a finder is not guilty of larceny where he has no reason- 
able opportunity of knowing the owner, because the articles 
found belong to him, whatever may be his intention at the time 
of taking them. [Patteson, J—If goods were found in an inn, 
it would be different. There a cpecial property is vested in the 
innkeeper by reason of his liability. In Merry v. Green (7 M. 
& W. 623) it was held, that there might be property in a per- 
son of goods, although he did not know of its existence. There 
a bureau was bought at an auction, and a purse of money was 
found in a secret drawer therein; and it was held that it be- 
longed to the seller, although he knew nothing of it. That and 
Cartwright ». Green (8 Ves. 405) appear to be the nearest to 
the present case.] In Merry v. Green the money was not lost 
—it was entirely inclosed in a chattel belonging to the seller; 
here the loss and the finding are stated in the case. The de- 
fendant, to have any right, must have indicated his intention 
to take possession before the other did. If the shopkeeper had 
placed it on one side until he would have found the owner, it 
would have been different; but here the plaintiff is the finder. 
As to the notes being found in the shop, that reduces it merely 
to a question of degree: a shop is more private than a field, a 
field more private than a highway ; but the facts of the articles 
found being upon the soil of another does not prevent them 
from becoming the property of the finder. The defendant had 
not made himself liable to the true owner. Isaack v. Clark (2 
Bulst. 812) shews, “‘that when a man doth find goods, he is 
bound to answer him that hath the property.”’ The defendant 
received the notes only for the purpose of advertising them, and 
restoring them to the true owner, if he should appear. [He 
also cited Sutton v. Moody, (1 Ld. Raym. 250.)] 

Heath offered to address the Court on the same side, but it 
was decided that only one counsel could be heard on each side. 

Hake, for the respondent.—The plaintiff could not acquire 
property in these notes by merely picking them up; and if he 
could, he had in this case divested himself of that property by 
handing them over to the defendant, thereby making him the 
principal in the matter, and investing him with the responsibil- 
ity of a finder. The notes, if they were in truth the property 
of a customer, came into the shop by leave of the owner of the 
shop. (Dig., lib. 41, De Acq. Re. Dom. tit. 1). [Patteson, J. 


—That assumes that they are deposited intentionally ; in which 
case there can be no doubt whatever.] Savigny, in his cele- 


brated Treatise on Law and Possession, (translated by Sir Edw. 


Perry), s. 18, states that the prineiple of the rule is easily to 


be discovered. The maxim is, ‘Vacua est quam nemo detinet.’ 
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Here the jus detentionis was in the defendant, and there was 
no vacancy of possession. If the goods had been of larger 
bulk, the owner of the house might have distrained them dam- 
age faisant, and no one could have taken them from his custody. 
[f a scintilla of dominion might be exercised by the shopkeeper, 
they could not vest in the finder. [Patteson, J.—Savigny 
speaks of money buried in the land; but how is it if it be in 
my house? The expression, ‘If I know where it is, I possess 
it, without the act of taking it from its place of concealment,” 
(p. 163, note e), seems to make the question of property turn 
upon a mere chance.] ‘That doubt is answered by the case of 
Merry v. Green. In many instances property is held to belong 
to the owner of the soil, though he does not know of it, as in 
the case of Lord Raymond. In Toplady v. Stayle, (Sty. 165), 
Rolle, C. J., says, ‘‘ If cattle be stolen, and put into my ground 
[may take them damage faisant.”’ If the owner could not take 
them away, how could a stranger do so? (Anon, 1 Bulst. 96.) 
In the Year Book, 12 Hen. 8, 9, it is said that the owner of 
a forest is the owner of the wild creatures therein ratione loci.” 
In Reg v. Kerr, Parke. B, asks, “What if I drop a ring, is 
my servant to take it away?’ Suppose my guest loses his 
ring, is the servant finding it at liberty to keep it? Has not 
the owner of the house a right to take it from him? [ Wéght- 
man, J.—In that case there would be no question about the 
property.] If, in Armory v. Delamire, the sweep had been 
employed to sweep a chimney, and, having entered a house for 
that purpose, had picked up a jewel therein, he could not have 
claimed it. In the case of a wreck, the lord, before seizure, 
has a constructive possession. In Smith v. Milles, (1 T. R. 
480), Ashurst, J., says, ‘The right is in the lord, and a con- 
structive possession, in respect of the thing being within the 
manor of which he is lord.”’ [Patteson, J.—That is a manorial 
right and does not apply to any other person. Wightman, J. 
—In the preface to Savigny a difficulty is suggested in the pas- 
sage quoted from Mr. Bentham :—“ A street porter enters an 
inn, puts down his bundle upon the table, and goes out; one 
person puts his hand upon the bundle to examine it, another 
puts his to carry it away, saying, ‘It is mine.’ The inkeeper 
runs to claim it, in opposition to them both. The porter re- 
turns, or does not return. Of these four men, who is in pos- 
session of the bundle ?’’} In that case the inkeeper has the 
property ratione loci et impotentiae. The parcel cannot fly 
away. In Isaack v. Clark, Lord Coke says the finder has it in 
his election to take the goods or not into his custody. Did the 
plaintiff take to himself the charge of these notes, or make him- 
self liable for the advertisements? [ Wightman, J.—If the 
plaintiff had merely shewed them to the defendant, and said he 
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would keep them, could the defendant have sued him for them ?] 
Yes: by reason of their being found in the house he had a con- 
structive possession, and also something less than a possession 
—a jus detentionis. Burn v. Morris (4 Tyr. 485) shews that 
the defendant was responsible to the true owner. In the case 
of Swans, (7 Rep. 17 b.,) Lord Coke says that a possessory 
right is obtained in wild animals ratione loci et impotentiae— 
that is, so long as they do not or cannot fly away. The reason 
of these decisions is given by Savigny, (p. 163)—“ a moveable 
becomes connected with an immovable without, nevertheless, 
being incorporated with it.’ Semayne’s ease (5 Kep. 93) shews 
that a house protects all goods lawfully there; and it is to be 
inferred that it displaces all right in a finder. The maxim of 
the civil law is, ‘Si in meam potestatem pervenit, meus factus 
sit.” Savigny (p. 169) comments upon it—* Possession of a 
thing may be acquired simply by the fact of its having been 
delivered at one’s own residence, even though we were absent 
from the house at the time.” [ Wightman, J.—There they 
were directed to the house; here, if the finder had put the 
notes into his own pocket, the owner of the shop would not have 
known of them. If you can put any case where the goods came 
into the house without the knowledge of the owner of the house, 
it would be in point. Patteson, J.—If property is intentionally 
in my house, it is certainly in my possession.] There is a dis- 
tinction between property obvious on the surface of the soil and 
what is buried. In the former case it is supposed that it will 
be seen by the owner or his servants; but if it is buried, the 
next owner is as likely to find it as the former one. (Savigny, 
169). The passages in Blackstone cited on the other side put 
the question upon the intention of the true owner to come back 
and claim the goods. By our old law goods found were to be 
delivered to justices; and in Deut. ¢. 22, we read, “ Goods 
found should be kept near where they are lost.” In Reg. ». 
Thurborn (2 Car. & K. 831) it was held, that to prevent the 
taking of goods from being larceny, it is essential that they 
should be taken in such a place and under such circumstances 
as that the owner would be reasonably presumed to have aban- 
doned them. In 5 Rep. 109 a., it is said, “If one steal my 
goods and throw them into the house of another, they are not 
waifs.”” So in Com. Dig. “ Waif.”’ This case is undistinguish- 
able from one where goods are left at an inn, and the relation 
of landlord and guest has ceased ; if the goods are then stolen, 
the inkeeper is not liable. The act of taking possession of the 
notes by the plaintiff did not render him chargeable to the true 
owner, nor confer a property upon him. (Dig., lib. 41, tit. 1, 
De Atq. Re. Dom.; May v. Harvey, 13. East, 197). If no. 
engagement be exacted to redeliver, the party delivering cannot 
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sue while the trust remains open. The defendant may set up 
a jus tertii; he is liable to the true owner, and ought not to be 
liable to two in respect of one interest. He advertised that the 
notes could be had at his shop, and incurred liability for the 
advertisements. [He also cited Ogle v. Atkinson (5 Taunt. 
759) and Templeman v. Case, (10 Mod. 24). ] 

Gray, in reply, cited Savigny, 170—“ Every case of posses- 
sion is founded on the state of consciousness of unlimited physi- 
cal power.” Cur. adv. vult. 

Nov. 26.—Patreson, J., now delivered the following judg- 
ment:—The notes which are the subject of this action were 
incidentally dropped, by mere accident, in the shop of the de- 
fendant, by the owner of them. ‘The facts do not warrant the 
supposition that they had been deposited there intentionally, 
nor has the case been put at all upon that ground. The plain- 
tiff found them on the floor, they being inanifes:ly lost by some 
one. The general right of the finder to any article which has 
been lost, as against all the world, except the true owner, was 
established in the case of Armory v. Delamirie, which has never 
been disputed. This right would clearly have accrued to the 
plaintiff had the notes been picked up by him outside of the 
shop of the defendant ; and if he once had the right, the case 
finds that he did not intend, by delivering the notes to the de- 
fendant, to waive the title (if any) which he had to them, but 
they were handed to the defendant merely for the purpose of 
delivering them to the owner, should he appear. Nothing that 
was done afterwards has altered the state of things; the adver- 
tisements inserted in the newspaper, referring to the defendant, 
had the same object ; the plaintiff has tendered the expense of 
those advertisements to the defendant, and offered him an in- 
demnity against any claim to be made by the real owner, and 
has demanded the notes. The case, therefore, resolves itself 
into the single point on which it appears that the learned judge 
decided it, namely, whether the circumstance of the notes being 
found inside the defendant’s shop gives him, the defendant, the 
right to have them as against the plaintiff, who found them.— 
There is no authority in our law to be found directly in point. 
Perhaps the nearest case is that of Merry v. Green, but it dif- 
fers in many respects from the present. We were referred, in 
the course of the argument, to the learned works of Von Savig- 
ny, edited by Chief Justice Perry; but even this work, full as 
it is of subtle distinctions and nice reasonings, does not afford 
a solution of the present question. It was well asked, on the 
argument, if the defendant has the right, when did it accrue to 
him? If at all, it must have been antecedent to the finding by 
the plaintiff, for that finding could not give the defendant any 
right. If the notes had been accidentally kicked into the ehop, 

VOL. XI.—NO. VIII. 
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and there found by some one passing by, could it be contended 
that the defendant was entitled to them from the mere fact of 
their being originally dropped in his shop? If the discovery 
had never been communicated to the defendant, could the real 
owner have had any cause of action against him because they 
were found in his house? Certainly not. The notes never 
were in the custody of the defendant, nor within the protection 
of his house, before they were found, as they would have been 
had they been intentionally deposited there; and the defendant 
has come under no responsibility, except from the communica- 
tion made to him by the plaintiff, the finder, and the steps taken 
by way of advertisement. These steps were really taken by 
the defendant as the agent of the plaintiff, and he has been of- 
fered an indemnity, the sufficiency of which is not disputed.— 
We find, therefore, no circumstances in this case to take it out 
of the general rule of law, that the finder of a lost article is 
entitled to it as against all persons except the real owner, and 
we think that the rule must prevail, and that the learned judge 
was mistaken in holding that the place in which they were 
found makes any legal difference, Our judgment, therefore, is, 
that the plaintiff is entitled to these notes as against the de- 
fendant; that the judgment of the Court below must be reversed, 
and judgment given for the plaintiff for 50/. Plaintiff to have 
costs of appeal.*—Judgment accordingly. 





Crown Cases Reserved. 
Court of Criminal Appeal.—November 22. 
REG. v VANN. 


A Pauper, who has not the means of paying the expenses of his deceased child’s 
funeral, is not liable to be indicted for a misdemeanor, evon though a nuis- 
ance should be occasioned by allowing the body to remain unburied; and if 
the money to defray the expenses of the burial is offered to him as a loan, to 
be hereafter repaid, he is not bound to accept it, and thus incur a debt. 

Sembke, that the Parish Officer would be liable for a nuisance, occasioned by 
allowing the body, under such circumstances to remain unburied. 


| The defendant was tried, before J. Hildyard, Esq., recorder 
*In a subsequent case in the Exchequer, it was said by Parke, B., that the 


udges of all the courts were agreed, that, in cases of appeal from the county 
court, the costs should, for the future, follow the result. 
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of Leicester, at the Michaelmas Sessions for the borough, for a 
nuisance, in having refused and neglected to bury the body of 
his deceased child, whereby, and by reason of the decomposition 
whereof, various noisome stenches arose, and the air was thereby 
greatly infected and rendered unwholesome, to the great dam- 
age and common nuisance of the Queen’s subjects. The de- 
fendant, at the time of the decease of his child, on the 17th of 
August, was a pauper, who had been receiving relief from the 
parish of St. Margaret, in the Leicester Union, and soon after 
the child’s death he applied to the relieving officer of that parish 
for assistance to bury the child. It appeared in evidence that 
an order of the Poor Law Commissioners, under the provisions 
of stat. 4 & 5 Will. 4 c. 76, s. 58, has been issued to the guar- 
dians of the Leicester Union, which provided that in certain 
cases relief might, if the guardians thought fit, be given by way 
of loan, and that one of such cases was “‘where the pauper 
should receive relief for the purpose of defraying the expenses, 
either wholly or in part, of the burial of any of his family.” — 
It further appeared in evidence that the guardians had laid 
down a rule, (which was printed and circulated in the union,) 
“that the head of the family, or person applying for the assis; 
tance of the parish in burying any poor person, must sign an 
undertaking to repay the expense incurred, in case the guardi- 
ans shall deem him or her able to do so.” It further appeared, 
that at the time the defendant applied to the relieving officer 
for assistance to bury his child, he was required in conformity 
to the rule laid down by the guardians, to sign a document to 
the following effect:—‘‘I, W. V., the undersigned, do hereby 
agree, on demand, to repay the guardians of the poor of the 
Leicester Union, the sum of 7s., advanced to me by way of loan, 
in payment for coffin and ground for my child.” The defend- 
ant refused to sign this document, and the relieving officer re- 
fused to render him any assistance in the burial of the child.— 
It was proved that the defendant removed the body of the child 
from his house to a yard in the neighborhood, and that the 
stench arising from it amounted to a nuisance. The jury were 
directed that the defendant was bound to provide for the burial 
of his deceased child, if he could, in any lawful way procure the 
means for so doing; and that as the guardians were entitled, 
under the Order of the Poor Law Commissioners, to give relief 
for the purposes of burial by way of loan, and as the defendant 
had been offered such relief in that manner, he was bound to 
receive it, and that consequently he was not excused from his 
liability to provide for the interment of his deceased child, and 
was liable to be convicted on the indictment for nuisance. The 
jury found a verdict of guilty, and the recorder reserved a case 
for the consideration of this Court. 
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O’ Brien now appeared for the Crown.—(No counsel appear- 
ed for the prisoner). [ Platt, B.—What public duty has a man 
to incur a debt?] I submit he has a duty. [Lord Campbell, 
©. J.—Is it an indictable misdemeanor not to pay a debt ?]— 
The question is, was the prisoner liable to be indicted for a 
nuisance? [Lord Campbell, C. J.—He was, if he had the 
means of giving his child Christian burial.] But I submit that 
he had the means. [ Alderson, B.—Not without getting into 
debt.] If he could by any lawful means obtain the money, I 
say he was bound to provide for the burial of the child, even 
though he went into debt. [Lord Campbell, C. J.—If a Jew 
offered it to him at 50 per cent 7] The same duty is incumbent 
on a parent to inter as to maintain his child. If a baker said 
that he would supply bread on credit to a man, and he, rather 
than incur a debt, suffered his child to die of hunger, would he 
not be liable to punishment? If the child had died in the 
house of another person, and if that person had buried the 
child, no doubt the father would be liable for the expenses of 
the burial. [Lord Campbell, C. J— But has the father com- 
mitted a crime if he has not the means for the burial?] Here 
it is a question of nuisance. [Lord Campbell, C. J.—The 
question is one of ability.] It is found that the Poor Law 
Commissioners had laid down a rule authorising the guardians 
to advance money, by way of loan, to persons in the circum- 
stances of the prisoner, to enable them to bury their children. 
By his refusal to accept the loan he has voluntarily placed 
himself in circumstances of inability. 

Per CurtaM.—We are clearly of opinion, that on the ques- 
tion left for our consideration the direction of the chairman 
to the jury was wrong. He told them, which is perfectly true, 
that the defendant, if he had the means, was bound to provide 
for the burial of his child. But then the jury are peremptorily 
told that the defendant was bound to receive the loan offered to 
him under the order of the Poor Law Commissioners, and thus 
incur a debt, and that if the jury believed the witnesses they 
must find the defendant guilty. It is true that a man is bound 
to provide Christian burial for his child if he has the means; 
but unless he has the means he does not become liable to an 
indictment, even though a nuisance be created by allowing the 
child to remain unburied, for which the parish officer would 
probably be liable. He was not bound to incur a debt to ren- 
der himself liable and to place himself in a position to be pro- 
ceeded against, and to lose the means of maintaining his 
family.— Conviction quashed. 
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Law of Contracts by Tickets. 


Probably most of our readers are aware of the clause which 
many railway companies have lately been in the habit of placing 
at the head of their printed time tables, to the effect that the 
company will not be responsible for the trains arriving at the 
times affixed in the tables, or for any loss or damage which 
may be incurred by their not so arriving. As these publicly 
promulgated time tables are, in effect, a sort of general contract 
with the public, and as their effect is very important, we may 
usefully address to our readers some observations upon their 
construction. 

The idea under which the companies have issued these notices 
has no doubt been, that, whatever may be the responsibility 
which they prima facie nndertake by their time tables, they 
can, by a simple declaration that they will not be bound, free 
themselves from being so bound; and no doubt time tables 
might be so framed as to have that effect. But the question is, 
whether, in the way in which they are framed, they have such 
effect. Now, the printed time tables of railway companies are, 
in effect, a contract between the company aud the passengers. 
The company binds itself to do what it states in the time table 
it will do; and the passenger, having paid his fare, accepts that 
contract both for good and for evil. 

Let us, then, see how these contracts are worded. They 
state, in the part properly called the time table, not merely 
that the trains are intended, if possible, to start and to arrive 
at given times, but positively that the hour of departure is such, 
and the hour of arrival is such. If the contract rested here, 
there could be no doubt about its construction; it is a positive 
contract to do a given act at a given time; and as, in such mat- 
ters, beyond all question, time is of the essence of the contract, 
there can be no doubt, that, under it, the party breaking his 
contract would be liable in damages. Does, then, the simple 
addition to this contract, of a proviso that the company will not 
be bound by it, have the effect of giving them perfect freedom 
from its terms? We conceive this to be very doubtful indeed. 
To read it so would be to make, in effect, nonsense of it. It 
would be to construe a contract as saying, “‘one of the parties 
undertakes to do, and yet does not nndertake to do, a specific 
thing.’ If, indeed, the time table stated that the trains were 
intended or expected to arrive at certain hours, then it may be 
that the clause declaring the non-responsibility of the company 
would take effect, because it would be not inconsistent with the 
time table. But a declaration that the company will not be 
responsible for the arrival of trains, if full effect be given to it, 
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is utterly and totally inconsistent with the undertaking afforded, 
by the tables, that they shall arrive at given hours. The ques- 
tion is, therefore, do the contradictory terms of the two branches 
of the contract render it wholly void for uncertainty? or, if 
not, then which of the two branches is to be treated as express- 
ing the principal intention of the parties, and to which is only 
a qualified effect to be given. 


To hold the whole contract as void for uncertainty would be 
clearly doing violence to the intention of both parties, who cer- 
tainly intended to enter into some agreement as to the work to 
be done, and the price to be paid for it; and such a construc- 
tion would certainly not be adopted if the contradictory clauses 
can be at all reconciled. To constru> the proviso as overriding 
and extinguishing the positive language of the time table, 
(which is obviously a simple nullity, if the language of the pro- 
viso is read in its widest sense,) would be contrary to all rules 
of legal construction, as well as of common sense, it being a 
settled rule to give effect to a positive declaration, rather than 
to a qualification of it, if the two cannot stand together. And 
the result is, as we conceive, that, in putting a construction 
upon the whole of these contracts, a Court of Law would either 
treat the proviso as altogether surplusage, or hold it, at any 
rate, as having no greater effect than to import, in terms, into 
the contract, that which, in fact, would be implied in law, viz: 
a proviso that the contract shall receive a reasonable, and not 
a strictly liberal construction.—Jurist. 


Miscellaneous. 


Interesting to Telegraph Companices.—Philadelphia District 
Court Decision. 


TELEGRAPH COMPANY v. WILT. 
Motion for new Trial.— Verdict for Defendant. 


The plaintiffs were incorporated by an Act of 29th March, 
1849, and were authorized to construct works along and across 
any road, &c., the said works to be so placed as not to interfere 
with the common use of such roads. There is a scction which 

ives the plaintiffs a right to recover a penalty of one hundred 
llars against any person who shall wilfully and knowingly 
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break the wire, together with all damages which the plaintiffs 
may suffer in repairing the injury and from the interruption of 
their business, to be recovered in an action of trespass. One 
of the company’s wires crossed Broad street, and the def. ndant 
having occasion to remove a house, along the said street, the 
wire vroved to be in the way and was broken. The act of the 
defendant in moving the house, was a lawful one; he had a 
right to the use of the highway for his lawful business, weque 
ad coelum. The legislature certainly could not have intended 
to have restricted this common right without very express 
words. The company, therefore, seem subject to the contin- 
gency, of such a use of the highway if they do not take care 
to place their wire so as to avoid it. We think, therefore, that 
the case was submitted to the jury upon the true principles, 
and that the verdict was right. Rule refused. 


NEW PUBLICATIONS. 


ZABRISKIE’S NEW JERSEY REPORTS. 


Reports or Cases argued and determined in the Supreme Court and the Court 
of Errors and Appeals of the State of New Jersey. A. O. ZaBriskre, Report- 
er. Vol. 2. From January Term, 1849, to July Term, 1850, inclusive.— 
Trenton: Printed by Phillips & Boswell: 1851. 


This second volume of the current series of the Reports of the Supreme Court 
of New Jersey has lately made its appearance. We are glad to see that it is 
presented in a dress not unworthy of that respectable Court. The present 
reporter enjoys this advantage over his predecessors, that he is authorized to 
employ his own printer upon the terms prescribed by law, and the present vol- 
* ume, in its mechanical execution isa striking exemplification of the superiority 
of the present over the former system. The printing of the reports is no longer 
a sop distributed annually to some hungry partisan as a reward for party ex- 
ertions. 

The Supreme Court of New Jersey enjoys the advantage of having a reporter 
who is also an able lawyer, though the compensation is not such as will enable 
him to attend regularly upon the Court for the purposes connected with his 
duty as reporter. Indeed, this would be out of the question in the case of a 
lawyer in full practice as is the case with the present reporter. He must of 
course be furnished with the decisions in writing, and his necessary duty is 
fulfilled in drawing up a state of the case and prefixing a syllabus of the points 
decided. Mr. Abriskie however has performed much more, and many of the 
important cases are made more valuable by a succinct statement of the argy- 
ments of counsel; probably in some eases condensed from briefs of counsel ; 
though there is a freshness in many of them which is rather inconsistent with 
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this supposition. The points made on the argument, if not the arguments at 
large, add greatly to the value of a report, and we think they might more fre- 
quently be presented by the aid of the counsel or of the court. The printing 
of the brief at large, however, we protest against as a nuisance of which the 
reports of the Supreme Court of the United States furnish the most striking 
instance. 


The decisions of the Supreme Court in this volume are such as will generally 
meet the acquiescence of the profession. It however, as well as the preceding 
volume, contains the reports of the cases at law determined in the Court of 
Errors and Appeals. In regard to the latter class of cases decided upon writs 
of error we have been struck with the number of reversals of the judgments, 
and as it seems to us in most of the cases, the well considered judgments of the 
Supreme Court. In a note of the reporter to the case of Demarest v. Hopper, 
(page 623) we find a statement which seems to furnish the explanation. The 
Court of Errors iu New Jersey consists of twelve judges, to wit :—The Chancel- 
lor, the five Justices of the Supreme Court and six lay judges, and by an unfor- 
tunate constitutional provision—unfortunate considering the peculiar organiza- 
tion of the court—no judge who has heard the cause below can sit in this court 
upon the review. The result was exemplified in that case. It was one of those 
cases in which, by the peculiar organization of the court, four judges being the 
majority of a bare quorum, may reverse a decision againt the opinion of six 
other judges of the same court, when those of the latter are constitutionally 
incapable of voting in the Court of Errors, from the fact of having given their 
opinion in the court below. Indeed it may occur, as in this case, that an act- 
ual minority, happening to be a constitutional majority, may decide a bare 
/egal question contrary to the opinions of all the law judges hearing the cause. 

This system of appellate jurisdiction of our neighbors in New Jersey is how- 
ever, to say the best of it, a strange onc. A writ of error lies from a highly 
competent and learned court to one less so—from a court of trained lawyers to 
one, the actual majority of which, hearing any particular cause, will ordinarily 
consist of laymen. Such a system is one, the necessary result of which must 
be to unsettle, not to settle the law. It would be quite as rational in medicine, 
when learned and experienced physicians dispaired of a patient, to call in 
farmers to a consultation. The constitution of theState of New Jersey, and 
the wisdom of her lawyers notwithstanding, we yet think that other things 
being equal, those who study a science will be the most likely to understand it. 

The American Print Works y. Lawrance, (reported in the first volume, page 
~48) furnishes another instance of the practical working of the Court of Errors. 
The Supreme Court unanimously affirmed the validity of a plea filed by the de- 
fendant in the cause who justified under a statute of the State of N. York. The 
statute upon which the plea was based had been held by the Courts of New York 
to be aconstitutional and valid law. The Court of Errors ef New Jersey, by a 
vote of five against three determined that the law was unconstitutional, and 
the plea void, and the last decision settled the case, although ¥f presented the 
strange anomaly of a cause reversed by the judgment of five members of that 
court against the opinions of six. The decision was the more remarkable as 
it held a law of the State of New York to be unconstitutional which had been 
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previously sustained in a series of discussions in the Courts of that State. It 
said coolly to the Judiciary of that State, you do not understand your own 
laws and your decisions upon your own statutes are not to be regardod as con- 
clusive. 

Armstrong ¥. Went, Sanderson vy. Price, and other cases in which the unani- 
mous judgment of the Supreme Court has been reversed on error, invite atten- 
tion, but we forbear. But with all respect for the Court of Errors of New 
Jersey and for those members of that Court, who though not lawyers and 
therefore but slightly qualified to decide in the last resort those abstract 
and difficult questions upon which rights so often depend, are yet sensible men, 
we cannot forbear this remark. We think that the considerations to which we 
have adverted make it obvious, that a reversal of an opinion of the Supreme 
Court by a bare majority that Court ought not to be considered as finally set- 
tling a legal principle in the State of New Jersey, whatever may be the result 
of such judgment in the particular case. 


Reports or Cases argued and determined in the English Courts of Equity ; 
with notes and references to English and American Decisions. By E. Fircu 
Smirn, Counsellor at Law. Vol. XXVI. Containing Hare’s Chancery Re- 
ports, Vol. V. New York: Banks, Gould & Co. 144 Nassau St. Albany: 
Gould, Banks & Co., 475 Broadway. 1851. 


No commendation of this volume is needed from us: the whole series is so 
well known and so fully appreciated by the profession that all we find it useful 
to do is to announce its publication. It is edited and printed in the same man- 
ner and deserves the same praise as the preceding volumes of the series. The 
cases are as usual interesting and important, and the decisions marked by the 
customary learning and talent of the English Equity Bar. 


The late Mr. Justice Story. 


[The following pleasing picture of Judge Story’s domestic life and character, 
is from the pen of his son, Wm. W. Story, Esq. Story’s Life and Letters, Vol. 
2, page 602. | 

‘Great as were his gifts of intellect andlearning, they were more than equalled 
by the purity and beauty of his character. His speeches at the forum, his 
charges on the Bench, his Literary and Judicial Works—all his triumphs of 
fame—fade away, when I remember himin our home. Isee not the laurels on 
the brow, for the spiritual halo above them. If the task be difficult to represent 
him in his public phase, how much more difficult to do justice to him in his do- 
mestic life. He was the sunshine of our family circle. Forgetful of himself, 
yet mindful of the least interest or pleasure of others; self-denying when the 
sacrifice was unknown and unappreciated; thoroughly unselfish even in the 
details of life; generous of kind acts and expressions ; satisfied with any portion 


A 











378 AMERICAN LAW JOURNAL. 


[The late Mr. Justice Story. ] 


of the good of daily life which might fall to him; the first to surrender his own 
wishes to the most careless whim of another—joyous, lively, beaming. So was 
he every day andall day. His temper had the same equipoise as his mind. It 
was never darkened by gusts of passion, or cloudedeby glooms of sulkiness.— 
He was neither whimsical nor moody ; his spirits were not subject to depres- 
sions or excitements ; the pressure of business did not make him irritable or 
peevish, but on all occasions he was cheerful buoyant, sunny. His temper did 
not, like that of many overworked men, rise every morning in a cloud and clear 
away with the excitement of the day. Its morning and its evening twilight 
were alike clear. To the end of life he was a boy in enthusiasm and spirits.— 
His was 


‘«The sunny temper bright, where all is strife, 
The simple heart that mocks at worldly wiles, 
Light wit that plays along the calm of life, 
And stirs its languid surface into smiles. 


‘The happy, grateful spirit that improves 
And brightens every gift by fortune given, 
That wander where it will with those it loves, 
Makes every place a home, and home a heaven. 


* * * * * % * * 


His love of order was a very active principle. It expressed itself, externally, 
in the careful disposition of his books and papers—for each of which there was 
a specific place, into which he returned it, scrupulously, after using it,—so that 
he could find them at once, even in the dark; in the disposition of his time, 
to each hour of which was assigned its appropriate duty: in the regularity of 
his habits; and in his careful punctuality in fulfilling his engagements at the 
exact time and place appointed. Intellectually, it expressed itself in the logical 
order and system in which he arranged his thoughts, or developed his subject, 
in discourse or written composition. In a higher grade it exhibited itself in his 
anxiety to place every person in his proper sphere, so as to enable him fully to 
develope his nature ; and, in its highest phase, it took the form of love of jus- 
tice and of moral law. To put the world in order, to arrange contradictory 
and confused elements into a harmonious system. To fix the law upon its true 
moral foundations, to clear it of its confusion and purge it of its defects, consti- 
tuted the main end of his thoughts. He had a hatred of all wrong, oppression, 
and falsehood, because they were out of the divine law of order. No selfish 
desire of personal advancement, no low ambition prompted his energies; buta 
pure desire to bring about a right condition of things, and to establish society 
according toright andlaw. ‘‘Honest” and “straight-forward” were his favor- 
ite epithets for whatever pleased him. 

A more generous man never lived. His was the open palm. He was forward 
to give, seeking opportunities, and originating plans of charity. Silently and 
secretly his unremembering and unosentatious charity distilled, like the dew, 
its blessing to the poor and needy, asking not even the reward of gratitude.— 
His charity did not stop with his purse. He gave away freely of his labor and 
service, of his learning and thought. No envy or jealousy of appropriation 
ever checked his generosity. He had even a higher charity than this,—the 
charity which can forgive injuries, and overlook faults. Something he found 
to praise in all. He cherished animosity to no living being. 

In conversation his powers were very great. It was not epigramatic, con- 
densed, witty, Lut abundant, genial, continuous, like a fountain, always fresh 
and bubbling over. It was full of bright remark, and yet it was rather char- 
acterized by kindliness and gayety of spirits, than by brevity and point. On 
ordinary occasions, its tone was that of vivacity and playfulness; but when he 
became interested, it rose into eloquence, without losing its simplicity. He 
loved to indulge in personal reminiscences of the prominent men he had known, 
and was fond of anecdotes relating to politics and persons; but he disliked per- 
sonal satire, and never sacrificed a victim toa bon mot. He relished humor and 
loved a jest; and his laugh was so inspiring and contagious, that it could not 
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be resisted. He was sometimes too profuse in conversation; yet so refreshing 
was its abundance, so full of thought and so full souled and hearty, that it 
never wearied. And if any one ever felt that he had usurped too much, it was 
only after all was over, in retracing what had been said by others. In richness 
and fulness it resembled the conversation of Alexander Von Humboldt, more 
than that of any other man I ever saw. He never tried to force the attention 
to a point on which he could shine. He never talked for displyy but rather 
for enjoyment. All that he said, was delivered 





‘in such apt and gracious words, 
That younger ears played truant at his tale, 
And older hearings were quite ravished, 
So voluble and sweet was his discourse.” 


Goethe’s description of Alexander Von Humboldt, as stated by Eckerman, in 
his conversations with Goethe, might have been drawn from my father. ‘Such 
manysidedness I have found nowhere else. Whenever you call upon him you 
find him at home; everywhere ready to lavish upon you the intellectual trea- 
sures he has amassed. He is like a fountain with many pipes; you need only 
get a vessel to hold under it, on any sides refreshing streams flow at a mere 
touch.” Nor did the resemblance between Alexander Von Humboldt and my 
father stop here. They were similar in person and manner, in the activity of 
their physical and mental movements, in their fondness for society, in their 
constancy of labor, in their variety of knowledge, their fulness of conversation, 
and their gentleness of nature. Of all the persons I ever met, Alexander Von 
Humboldt rominded me most of my father. Nor am I alone in this parallel. It 
has been made by others. 


He loved to talk with the common people. Always went out to have a ‘dish 
of discourse” with the miller when he bronght meal and grain for the horses, 
or with the farmer who brought the hay, or any tradesman or mechanic who 
came to the house. In the omnibus he would at once enter into conversation 
with his neighbor, whoever he was, whether he knew him or not, and soon en- 
gage the interest of all the passengers. In traveling by stage coach he made 
friends with all about him, entering into their interests with the greatest sim- 
plicity and assuming their tone. * es * * * 

His spirit was gay and happy, and his temper amiable. No sting of sarcasm 
ever lurked in his language. He was always sympathetic, never disputative or 
antagonistic. What the Germans call ‘‘gemuthlichkeit,” a word for which 
there is no English expression, peculiarly belonged to him. There wasa sweet 
attractiveness in all he said and did, which won by asecret charm, and hisface 
and speech had an inward light, like Titian’s pictures. Of his conversation 
nothing remains, and it is hopeless to attempt to convey an idea of the evan- 
eacent gleams of humor, feeling and grace that glowed through it. 


* * * * * * * * * * 


He never assumed the airs of a great man; never played Sir Oracle; but was 
simple, unostentatious and even naive in his manners and habits. He was not 
afraid of being thought undignified, for he had in him that true dignity, which 
can afford to leave out of consideration the petty formalities and fashions of an 
artificial dignity. In the best and highest sense of the word he was a gentle- 
man—a christian gentleman—whose courtesy was bred of kind feelings, and 
not of artificial rules. His manners were bland, affable, and engaging; neither 
severe or trifling, neither coarse nor flattering, but genuine and frank. 


“He joined 
Each office of the social hour 


To noble manners, as the flower 
And native growth of noble mind.” 


His kindness of feeling extended to all persons, and he was, therefore, always 
polite. To dumb creatures he was kind and considerate, and indignant at any 
il usage of them. His sportive nature showed itself in the nicknames, which 
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in parody of the American fondness of titles, he gave to his horses and dogs; 
as **The Right Honorable Mr. Mouse,” or ‘‘ Colonel Roy.” 

His kindness and affability to the young were very great. He had a singular 
faculty of attracting them. He entered into all their feelings and interest and 
pleasures, with sympathy. When in their company he was not only among 
them, but of them. He delighted to jest and play at wit and raillery with 
them; to tease them good naturedly about their flirtations and sentimentalities, 
and was always inventing some surprise or new plan for their amusement. He 
was always a favorite with them. They flocked round him wherever he went, 
and, daily, he might be seen about the College, the centre of a circle of youths, 
laughing and joking and talking with infinite zest. 

In his religious tenets he was a Unitarian. He thought more of a good. life 
than a creed, and judged of man’s faith by the fruits it bore. He wus wholly 
free from sectarianism and proselytesim. He never sought to shake the belief 
of any man in his own dogmas, believing them to be the mere metaphysics, not 
the realities of religion. He was desirous that christians of all denominations 
should be represented in the University at Cambridge, and that the question as 
to their appointment should be in respect to their qualifications, not to their 
creed. He believed in the inspiration and the doctrines of Christ, in the im- 
mortality of the soul, in the unity of God, and he often intimated a design to 
write a work in which the rule of legal evidence should be applied to the facts 
of the Gospel narration, and the question of its authenticity argued as before 
a court of justice. His religious faith was not a dry and barren belief, but an 
ever-living principle, animating every act and thought. In his bereavements, 
he found in it consolatior and support. In his happiness it was never out of 
sight. He lived a truly religious life. He died in the full faith of a renewed 
and purified existence beyond the grave.” 


Deaths at the Philadelphia Bar. 


MR. HALY—-MR. CLARKSON—-MR. McILLVAINE. 


The late deaths at the Philadelphia Bar speak more solemnly 
from the fact that the hand of Providence has fallen without 
that previous preparation to the public mind which mature 
years, and a withdrawal from business produce. Mr. Mell- 
vaine, Mr. Haly, and Mr. Clarkson, were in the prime of life, 
in the full vigor of intellect, and on the ascent rather than at 
the top of their professional career. Of Mr. Haly, we give a 
full notice, and on Mr. MclIlvaine’s character we have already 
touched. Sprung from a historical family, it was in some senses 
his misfortune to have been the youngest of a group of brothers, 
—two of whom preceded him to the grave, while the third still 
occupies, in another State, and in a more exalted profession, a 
position of still increasing usefulness,—who by their brilliant 
and popular talents, no less than by their lofty bearing, left, 
coupled with their common name, associations belonging peeu- 
liarly to themselves. But Mr. Henry Melllvaine, though from 
his gentleness and unobtrusiveness of temper, far less qualified 
to attract and direct popular attention than his brothers, went 
to his grave with the reputation which there is none but can 
envy, of haying never failed in a duty, of having never by un- 
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kind words made an enemy, and of having so conducted a prac- 
tice which brought him for years within close contract with his 
professional brethern, as to try his last case without it ever being 
said of him, that whether in the excitement of court, or in the 
preparation for trial, he had once encroached upon his adver- 
sary’s rights, or attempted by any subterfuge or management 
to swerve from its meet course that justice of which he was a 
sworn officer. 

It was at the Bar meeting on the occasion of Mr. MclIlvaine’s 
death that Mr. Clarkson appeared for the last time in the court 
house, and none who were there can forget the solemn impres- 
sive speech with which he moved the customary resolutions.— 
He was then sinking in health, and perhaps he was then feeling 
that the same voice which had just spoken to his deceased friend 
was then addressing him :— 

UltImum 
Carpere iter amici parati— 

It may have been this consciousness which led him to dwell 
with more than even his usual earnestness upon the qualities 
which we have just touched. And indeed of professional de- 
portment in its broadest sense he was himself a noble model. 
To his personal history, and to his intellectual characteristics, 
to that peculiar structure of mind and temper which clothed 
strong sense in a manner so single and so earnest as to leave a 
dent on the mind wherever it struck, another and a more qual- 
ified pen will we hope do justice. But it is almost impossible 
to present the record of his death without dwelling for a mo- 
ment upon the manly simplicity with which his professional and 
personal relations were marked. 

There are many whose instincts were equally sure, and whose 
sense of right as vigorous, but hard, indeed, would it be to find 
one whose march to the point of duty was so direct and unfalt- 
ering. There was not only no trickery, but no parley with it. 
He was not only in his heart honest and straightforward, but— 
what is not so often the case—he appeared to be so. There are 
many who may recollect a conflict with an excellent though im- 
pulsive judge, in which it was felt by all round, that while by 
&@ more circuitous course the same result might have been 
reached—by hints to the jury about judges who were half par- 
ties, or wholly partizans, or by side attempts, by sneers, to 
weaken the due authority of the court,—yet the profession 
were deeply obliged to him by the resolution, and yet delicacy, 
with which he compelled an instant retraction of a personal en- 
croachment, while at the same time the common dignity of a 
Bench and Bar were maintained. For, indeed, it was this manly 
sense of the dignity of his calling which pervaded our deceased 
brother in every relation, and of which this illustration is but 
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one of many which hurry upon the recollection of those who 
have in the last few years met him so often and so busily. Nor 
was this a mere matter of personal expediency. It seemed to 
spring from a high sense of justice, for great as was his power 
of invective and denunciation—and great it really was when 
there was wrong to be rebuked or subterfuge to be exposed—it 
was never invoked for the purpose of crushing a feeble or an 
inexperienced antagonist. Those who have felt themselves such 
will always look upon his memory with affection when they re- 
call the freedom from that personal triumph, and exultation of 
strength, which, under such circumstances, is so often and so 
wrongly displayed—and the kindliness of bearing, far more im- 
pressive than words, and which was all the more cherished be- 
cause it came from a man to whom fear and flattery were alike 
unknown. But we must stop here, with but one thought, and 
that is, whenever it is said that a high professional rank may 
be reached by a surrender of personal dignity, and by trampling 
on the feelings of others, that the highest rank was here ob- 
tained by a man to whom it was as foreign to attempt an en- 
croachment on the rights of others, as to permit one on his own. 
Legal Intelligencer, Jan. 16, 1852. 


Death of William W. Haly. 


We give below the proceedings of a meeting of the Bar upon the occasion of 
the mournful and untimely death of Mr. Haly, who was killed at the fire of 
Saturday last, while engaged in an attempt to rescue property from the burn- 
ing buildIng. The cirenmstances attending his death were awful; we cannot 
bring our mind to dwell upon, much less to narrate them. Mr. Haly was well 
known and highly respected in this community as a sound lawyer and an hon- 
orable gentleman, and we sincerely sympathize with his more immediate friends 
in their terrible bereavement. 


At a meeting of the Bar of the city and county of Philadelphia, in the Su- 
preme Court Room, on the 30th December, 1851, on motion of Chas. Gibbons, 
Esq., the Hon. J. Bannister Gipson was called to the Chair, and, on motion 
of R. J. Arundel, Esq , Major C. J. Bippie was appointed Secretary. 

Wm. B. Read, Esq., District Attorney, announced to the Bar the untimely 
death of their late associate, Wm. W. Haly, and after an eloquent tribute to his 
memory, offered the following resolutions : 

Resolved, That the Bar have learned, with deep regret, the confirmation of 
the melancholy death of their fellow-member, Witttam W. Hany, Esq., under 
circumstances of peculiar and most impressive solemnity—a death of fearful 
violence, encountered in the manly discharge of a voluntary social duty. 

Resolved, That Mr. Haly leaves among his professional brethern the memory 
of pleasing and gentlemanly deportment, intelligent attention to his duties, 
thorough knowledge of the principles aud practice of his profession, industry, 
and zeal. 

Resolved, That the Bar tenders to the friends and bereaved family of the de- 
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ceased, those from whom he was torn so suddenly, who have, till the last mo- 
ment clung with the tenaciousness of desperate affection to the hope of his 
escape, and who now mourn over his grave, the assurance of their deep and 
respectful sympathy. 

Resolved, That a Committee of seven members be appointed to communicate 
these resolutions to Mr. Haly’s family, and that the Bar will wear the usual 
badge of mourning for thirty days. 

The meeting was addressed by the Hon. Wm. M. Meredith, Messrs. B. Rush, 
J. Cadwalader, R. J. Arundel, and Peter McCall, in remarks expressive of the 
high estimation in which the social virtues, personal character, and profes- 
sional and literary attainments of the deceased were held by the Bar and the 
community. 

On motion of tho Hon. Wm. M. Meredith, the resolutlons were unanimously 
adopted. 

The Chairman announced the following Committee :—Wm. B Read, Wm. M. 
gos James Campbell, Isaac Hazlehurst, Chas. Gibbons, J. K. Findlay, C. 
J. Biddle. 

On motion of Wm. B. Read, Esq., the Chairman was added to the Committee. 

On motion of Samuel Hood, Esq., it was 

Resolved, That the Bar attend the funeral of Mr. Haxy, to-morrow morning. 
at 19 o’clock, from the U. S. Hotel. 

On motion of C. Fallon, Esq. 

Resolved, That the prdceedings of this meeting be published. 

The meeting then adjourned.—Legal Intelligencer, Jan. 2, 1852. 


The following notice of the lamented Haly appeared in a re- 
cent number of the North American : 


‘Whose humor, as gay as the fire-fly’s light, 
Play’d round every subject, and shone as it play’d— 
Whose wit, in the combat as gentle as bright, 
Ne’er carried a heart-strain away on its blade.” 


The death of Mr. Haly, under circumstances so touching, 
mysterious and solemn, is an event which cannot but cast a 
gloom upon all his friends and associates. 

Posthumous honor is generally the effusion of feeling, or the 
tribute of respect paid to the living through the imaginary 
merits of the dead. As such, the custom of obituary eulogium 
is ‘more honored in the breach than in the observance ;”’ for 
however it may assuage the affliction of a grieved heart, and 
pour balsam into the wounds of bereaved affection—still truth 
ought always to be held too sacred to be violated over that most 
sacred of all things, the grave of those we love. 

In adverting to the demise of the late WM. W. HAty, Esy., 
of this city, we can pour the homage of our respect, extorted by 
the integrity and worth of his character, without being conscious 
of the slightest trespass upon the most rigid attribute of justice. 
Our acquaintance with him commenced with early youth, and, 
at its earliest stage, revealed to our knowledge a warmth of 
heart, a generosity of disposition, and a joyous ingenuousness 
of character, which refreshed the spirit of benevolence like a 
green spot on the sterile face of the world. Possessed of an 
energetic and perspicacious mind, the firmness of his character 
was mellowed by an amiable suavity of manners that softened 
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the asperities of opposition, and conciliated even his adversa- 
ries’ esteem and affection. 

Mr. Haly was bred to the law, in this city, under the direc- 
tion of the late Samson Levy, Esq., and arrived at such early 
eminence in his profession, that he became adjunct counsel with 
him in some of his most important cases. For a period of 
twenty-eight years he has enjoyed a large practice, with a con- 
stantly increasing reputation and usefulness. Few men, indeed, 
have possessed higher qualifications for an advocate, either 
natural or acquired. Few men haxe left deeper traces in their 
legal career of every thing which a high-minded lawyer ought 
to propose for his ambition, or his virtues, or his glory. His 
mind was brilliant as well as solid—sagacious and searching— 
yuick, eager, and comprehensive, and, at the same time, cau- 
tious; patient in inquiry, forcible in reasoning, and clear in 
conception. Ile was, by original temperament, mild, concilia- 
tory, and candid; and yet was remarkable for an uncompromis- 
ing firmness. There was about him a tenderness of giving of- 
fence, and yet a fearlessnes of consequences in his forensic 
character which we scareely know how to portray. It was a 
rare combination. It gained confidence when it seemed least 
to seek it. It repressed arrogance by confounding it. 

But, after all, it is as a man that those who knew him best 
will most love to contemplate him. There was a daily beauty 
in his life which won every heart. He was benevolent, charita- 
ble. affectionate and liberal. He was a Christian. Attached 
to the Roman Catholic Church by education and choice, he was 
one of its most sincere but unostentatious friends. He was as 
free from bigotry as any man; and at the same time that he 
claimed the right to think for Limself, he admitted without re- 
serve the same right to others. 

We have not said too much in saying that such a man is a 
public loss. Indeed, the departure of such a man severs so 
many ties, interrupts so many delights, withdraws so many con- 
fidences, and leaves such an aching void in the hearts of friends, 
and such a sense of desolation among associates, that while we 
how to the decree of Providence, our griefs cannot but pour 
themselves out in sincere lamentations. 

In paying this feeble tribute to the memory of a good and 
amiable friend, we lighten the load of sorrow created by his loss, 
and adorn the tomb where virtue slumbers with a wreath em- 
blematic of his life—a simple chaplet of Truth, woven by the 
undisguised affections of the heart. Let no man say that such - 
a homage is unworthy of the manly sympathy which we all 
should feel when the just man is gathered to his fathers. 





